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NCPl

CCWOODCL

New Case Filed - Personal Injury

Ronald J. Wilper

COMP

CCWOODCL

Complaint Filed

Ronald J. Wilper

SMFI

CCWOODCL

(2) Summons Filed

Ronald J. Wilper

MOTN

CCWRIGRM

Ronald J. Wilper

AFFD

CCWRIGRM

Motion for Order Directing Service of Summons
Outside the State of Idaho
Affidavit of Eric S Rossman

NOTC

CCWRIGRM

Ronald J. Wilper

ORDR

DCJOHNSI

Notice of Complaint and Demand for Jury Trial
and Declaratory Judgment
Order for Service Outside State

NOAP

CCDWONCP

SUBC

CCDWONCP

AMCO

CCWOODCL

SMFI

Ronald J. Wilper

Ronald J. Wilper

Ronald J. Wilper
Notice Of Appearance (Mark S Prusynski for
Certain Underwriters at Lloyd's London and NAS
lnsurance Services Inc)
Notice of Substitution Of Counsel for Defendants Ronald J. Wilper
Ronald J. Wilper

CCWOODCL

First Amended Complaint Filed and Demand for
Jury Trial and Declaratory Judgment
(2) Amended Summons Filed

ACCP

CCLEONCR

Acceptance Of Service 11-3-06

Ronald J. Wilper

ANSW

CCCHILER

Underwriters' Answer to First Amended
Ronald J. Wilper
Complaint and Demand for Jury Trial (J Thomson
for Underwriters)

MOTN

CCCHILER
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AFSM

CCCHILER

NOHG
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Motion for Stay of Proceedings and to Compel
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Memorandum in Support of Underwriters' Motion
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Affidavit of Jeffrey A Thomson In Support Of
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Notice Of Hearing

HRSC

CCCHILER

AFOS
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Plaintiffs Nonopposition to Underwriters Motion
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Ronald J. Wilper

ANSW

CCWRIGRM

Ronald J. Wilper

ORDR
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NAS Answer to First Amended Complaint and
Demand for Jury Trial
Order Staying Proceedings and Compelling
Arbitration

ORDR

DCABBOSM

Order for Status Report

Ronald J. Wilper

MOTN

CCWATSCL

Plaintiffs1Motion to Vacate Arbitrator's Award

Ronald J. Wilper

AFSM

CCWATSCL

Affidavit of Chad M. Nicholson In Support Of
Motion

Ronald J Wil er

AFSM

CCWATSCL

Affidavit of Eric S. Rossman In Support Of Motion Ronald J. Wilper

MEMO

CCWATSCL

Memorandum in Support of Motion to Vacate
Arbitrator's Award

Hearing Scheduled (Hearing Scheduled
12/04/2006 04:OO PM) Motion for Stay
Affidavit Of Service 11.06.06

Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper

00603

Ronald J. Wilper
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MEMO
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Ronald J. Wilper
Ronald J. Wilper

Ronald J. Wilper

Ronald J. Wilper

Ronald J. Wilper

Ronald J. Wilper

Post Hearing Brief RE Opposition to Motion
Vacate Arbitration Award
Supplemental Memorandum in Support of
Plaintiffs' Motion to Vacate Arbitrator's Award

Ronald J. Wilper
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Confirming Arbitration Award

Ronald J. Wilper
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At Lloyd's London, Defendant; NAS lnsurance
Services Inc, Defendant; Harrison, H Ray,
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7/28/2008

STAT

DCJOHNSI

STATUS CHANGED: Closed
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Memorandum of Attorney Fees
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Ronald J. Wilper
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NOHG
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CCBOYIDR

9/5/2008
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STATUS CHANGED: Closed pending clerk
action
Opposition to Memorandum of Attorney Fees

911112008

HRVC

CCDWONCP

HRSC

CCDWONCP

APSC

CCTHIEBJ

9/23/2008

REPL

CCTHIEBJ

9/24/2008

REQU

CCTHIEBJ

101312008

DCHH

10/10/2008

Affidavit in Support of Underwriters' Memorandum Ronald J. Wilper
of Attorney Fees
Notice Of Hearing
Ronald J . Wilper

Ronald J. Wilper
Ronald J. Wilper

Hearing result for Motion for Attorney fees and
Ronald J. Wilper
Costs held on 09/26/2008 04:OO PM: Hearing
Vacated
Amended Notice of Hearing (Defendant's Motion Ronald J. Wilper
for Attorney fees - 10/03/2008 04:OO PM)
Appealed To The Supreme Court
Ronald J. Wilper
Ronald J. Wilper

DCJOHNSI

Defendants' Reply To Plaintiffs' Opposition To
Defendants' Memorandum Of Attorney Fees
Respondents' Request For Additional Clerk's
Record
Hearing result for Motion for Attorney fees and
Costs held on 10/03/2008 04:OO PM: District
Court Hearing Held
Court Reporter: patty terry
Number of Transcript Pages for this hearing
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ORDR

DCJOHNSI

Order for Attorney Fees

Ronald J. Wilper

MlSC

DCJOHNSI

Amended Judgment

Ronald J. Wilper

STAT

DCJOHNSI

STATUS CHANGED: closed

Ronald J. Wilper

Ronald J. Wilper
Ronald J. Wilper

Eric S. Rossman, ISB #4573
Erica S. Phillips, ISB #6009
ROSSMAN LAW GROUP, PLLC
737 N. 7thStreet
Boise, Idaho 83702
Telephone: (208) 33 1-2030
Facsimile: (208) 342-2170
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife, ,

)
)

CASENO.

CV Pf 0615~87

1
Plaintiffs,
-VS-

)
)
)

COMPLAINT AND DEMAND FOR
JURY TRIAL AND
DECLARATORY JUDGMENT

1
CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON; NAS INSURANCE SERVICES
INC., a California corporation,

)

1

Defendants.

1

Category: A-I
Filing Fee: $88.00

COME NOW, H. RAY HARRISON and JULIE HARRIS ON, the above-named
Plaintiffs, and for cause of action against the Defendants, CERTAIN UNDERWRITERS AT
LLOYD'S, LONDON, and NAS INEXJRANCE SERVICES, INC. hereby COMPLAIN AND
ALLEGE as follows:

COMPLAINT AND DEMqNp FOR S B Y TRIAL AND DECLARATORY JUDGMENT - 1
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PARTIES
1.

At all times mentioned herein, Plaintiffs H. Ray Harrison and Julie Anderson

were and now are a common law married couple which common law marriage was established prior
to January 1,1996, and residents of Ada County, Idaho. Such common law marriage was formalized
on June 5,2004.
2.

Defendant, Certain Underwriters at Lloyd's, London (hereinafter

"Lloyd's"), at all times herein mentioned have been, and presently are licensed by the Idaho
Department of Insurance.
3.

Defendant NAS Insurance Services, Inc. (hereinafter "NAS"), at all times

herein mentioned has been, and presently is, a California corporation doing business in the State
of Idaho, and an authorized Correspondent for Lloyd's.

4.

In August of 2006, Dr. Jeffery Hartford executed an assignment of his

causes of action against Lloyd's and NAS to Plaintiffs in this matter.

JURISDICTION AND VENUE
5.

The Court has jurisdiction in this matter pursuant to Idaho Code 5 1-705.

6.

Venue is proper, pursuant to Idaho Code

5

5-404 because Plaintiffs'

residence is in Ada County and the acts and omissions complained of occurred in Ada County.

GENERAL ALLEGATIONS
7.

On November 15, 2003, Plaintiff H. Ray Harrison ("Mr. Harrison") was

admitted to Saint Alphonsus Regional Medical Center's ("SARMC") emergency room.
8.

Mr. Harrison was seen in the emergency room by D. Lee Binnion, M.D.

COMPLAINT AND DEMAND FOR JURY TRIAL AND DECLARATORY JUDGMENT - 2
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9.

Dr. Binnion spoke with Dr. Jeffrey Hartford ("Dr. Hartford") who was the

admitting physician for Mountain States Medical, employer of Mr. Harrison's regular physician.
10.

Dr. Hartford admitted Mr. Harrison to SARMC.

11.

Dr. Hartford assumed responsibility for Mr. Harrison's care as the attending

12.

Over the next week, Mr. Harrison's condition steadily deteriorated as he

physician.

became less and less responsive to outside stimuli. On November 22,2003, Dr. Hartford requested a
neurological consult by Dr. Martha Cline. Dr. Cline diagnosed Mr. Harrison with Central Pontine
Myelinolysis (CPM) occurring in the setting of severe hyponatremia with subsequent correction.
13.

That same day, Dr. Michael Minas assumed care from Dr. Hartford as Mr.

Harrison's attending physician and, upon request of Mr. Harrison's family, transferred Mr. Harrison
to the SARMC intensive care unit.
14.

Mr. Harrison suffers from severe and permanent neurological injury which

requires care and assistance in all aspects of daily living.
15.

At the time of Dr. Hartford's treatment of Mr. Harrison, Dr. Hartford was the

owner of a Physicians and Surgeons Professional Liability Policy issued as Policy Number 200056
(hereinafter "the policy") by Lloyd's. A true and correct copy of this policy is attached hereto as
Exhibit "A."
16.

The Correspondent on the policy was NAS, and all claims were to be

submitted to NAS.
17.

The policy was a "claims-made" policy under which coverage was limited to

events occurring on or after the retroactive date of the policy and first reported by Dr. Hartford to
COMPLAINT AND DEMAND FOR JURY TRIAL AND DECLARATORY JUDGMENT - 3
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Lloyd's through NAS prior to termination of the policy or within any policy period or additional
reporting period applicable to Dr. Hartford.
18.

The policy was effective June 1,2003, to June 1,2004.

19.

The policy limits were $1,000,000.00 per claim.

20.

The policy entered into between Dr. Hartford and Lloyd's contains no

exclusions for the type of care rendered to Mr. Harrison by Dr. Hartford.
21.

Prior to June 1, 2004, NAS received notice of Dr. Hartford's claim for

coverage arising from his treatment of Mr. Harrison.
22.

On March 2,2004, Mr. Harrison filed a Medical Malpractice Pre-Litigation

Screening Panel application, naming Dr. Hartford as a defendant.
23.

The Pre-lit complaint alleged medical negligence and breach of duty by Dr.

Hartford in his treatment of Mr. Harrison.
24.

On April 28,2004, Plaintiffs filed suit in the Fourth Judicial District of the

25.

In this Complaint, Plaintiffs alleged that Dr. Hartford was negligent in his

State of Idaho.

treatment of Mr. Harrison and committed negligent andlor intentional infliction of emotional
distress.

26.

A panel of the Idaho State Board of Medicine held a hearing on the Pre-

litigation complaint on July 7,2004, and issued its report and recommendation on July 20,2004.
27.

The panel concluded that Dr. Hartford had been negligent in his treatment of

Mr. Harrison and recommended settlement of Mr. Harrison's claims prior to trial.

COMPLAINT AND DEMAND FOR JURY TRIAL AND DECLARATORY JUDGMENT - 4
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28.

On August 27, 2004, Lloyd's notified Dr. Hartford that it was voiding the

policy between itself and Dr. Hartford.
29.

The stated basis for voiding the policy was a violation of provisions of the

Second Amended Stipulation and Order entered into by the Idaho State Board of Medicine and Dr.
Hartford.
30.

Neither Lloyd's nor NAS refunded any premiums paid by Dr. Hartford for the

31.

On or about August 16,2006, Plaintiffs reached a settlement with Dr. Hartford

policy.

for their claims against him in the sum of $1,000,000.00.
32.

This settlement included an assignment of any and all of Dr. Hartford's claims

against Lloyd's andlor NAS resulting from the denial of coverage for claims asserted by Plaintiffs.

COUNT ONE

(Breach of Contract)
33.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1 through

32 set forth above, and incorporate the same herein by reference.
34.

The insurance policy issued by Lloyd's to Dr. Hartford constitutes a valid,

binding, and enforceable contract of insurance between Lloyd's and Dr. Hartford.
35.

Dr. Hartford paid all premiums due, submitted all proofs of loss required,

and performed all other obligations and conditions required under the contract of insurance.
36.

Lloyd's rehsal to pay the claims submitted by Dr. Hartford according to

the terms of the policy constitutes a substantial and material breach of the contract.
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37.

As a direct and proximate result of Lloyd's breach of contract, Dr. Hartford

has suffered damages in an amount exceeding $1,000,000.00 to be proven with certainty at trial.
38.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code 55 4 1- 1839, 12-120(3) and 12-121.

COUNT TWO
(Breach of the Implied Covenant of Good Faith and Fair Dealing)
39.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1 through

38 set forth above, and incorporate the same herein by reference.
40.

The insurance contract between Dr. Hartford and Lloyd's includes an

implied covenant of good faith and fair dealing by both parties.
41.

Lloyd's refusal to pay the properly submitted claims by Dr. Hartford

substantially nullified a benefit to which Dr. Hartford was entitled under the terms of the
contract, and thereby breached the implied covenant of good faith and fair dealing.
42.

As a direct and proximate result of Lloyd's breach ofthe implied covenant

of good faith and fair dealing, Dr. Hartford has suffered damages in an amount exceeding
$1,000,000.00 to be proven with certainty at trial.
43.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code 5 5 4 1- 1839, 12-120(3) and 12-121.
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COUNT THREE
(Tort of Bad Faith)
44.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1through

43 set forth above, and incorporate the same herein by reference.

45.

In handling Dr. Hartford's claim, Lloyd's has acted in tortious bad faith by

negligently, intentionally, and unreasonably denying payment on the claim and, in the process,
has harmed Dr. Hartford in such a way not fully cornpensable at contract.
46.

As a direct and proximate result of the bad faith handling of Dr. Hartford's

claim, Dr. Hartford has suffered damages in an amount exceeding $1,000,000.00 to be proven
with certainty at trial.
47.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code $5 41-1839, 12-120(3) and 12-121.
48.

Lloyd's actions as alleged herein constitute intentional, reckless, willful

acts in gross deviation of reasonable standard of conduct.
49.

Plaintiffs hereby reserve this paragraph for a claim of punitive damages

pursuant to Idaho Code $ 6- 1604.

COUNT FOUR
(Requestfor Declaratory Reliefi
50.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1

through 49 set forth above, and incorporate the same herein by reference.

-
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5 1.

An actual, justiciable controversy exists between Dr. Hartford and Lloyd's as

a consequence of Lloyd's refusal to pay Dr. Hartford's claims under the terms of the insurance
policy. A declaration by this court of the parties' respective rights, duties and obligations regarding
the litigation will resolve the controversy.
52.

Neither Lloyd's nor Dr. Hartford has sought any previous adjudication of

their respective rights under the insurance policy regarding the litigation.
53.

There is no provision in the express language of the insurance policy that

excludes Dr. Hartford's claims for coverage for the type of medical treatment provided to Mr.
Harrison.
54.

Lloyd's attempt to void the policy has failed by reason of its failure to timely

refund premiums paid by Dr. Hartford.
55.

As such, Lloyd's refusal to accept the claim is in conflict with the terms of

the insurance policy and established law and Plaintiffs request a declaration from this Court that
Lloyd's is obligated to indemnify Dr. Hartford and pay any and all sums owed by Dr. Hartford, by
reason of settlement or judgment, to Plaintiffs, resulting from the negligence of Dr. Hartford up to
the limits of coverage of the Physicians and Surgeons Professional Liability Policy.
56.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code
57.

$9 4 1- 1839, 12-120(3) and 12-121.

Plaintiffs respectfully request that this court order a speedy hearing upon

Plaintiffs' action and advance the action upon the calendar as provided by Idaho Rule of Civil
Procedure 57.

COMPLAINT AND DEMAND FOR JURY TRIAL AND DECLARATORY JUDGMENT
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PRAYER FOR RELIEF
WHEREFORE, Plaintiffs demand judgment and relief as follows:
1.

For a declaratory judgment finding that Dr. Hartford is entitled to payment

of his claims under the terms of the insurance policy issued by Certain Underwriters at Lloyd's,
London;
2.

For an award of money damages against Certain Underwriters at Lloyd's,

London representing a full and fair amount of compensation for all special, general and
consequential losses suffered by Dr. Harford in an amount to be determined at trial;

3.

For Plaintiffs' reasonable attorney fees and costs of suit;

4.

For prejudgment interest under each of the losses suffered by Dr. Hartford

as provided in Idaho Code 5 28-22- 104; and
5.

For such other and further relief as the Court deems just and proper.

DEMAND FOR JURY TRIAL
Plaintiffs demand a trial by jury composed of no less than twelve persons on all
issues so triable.

3

DATED this 2

day of August, 2006.
ROSSMAN LAW GROUP, PLLC

By:
Eric S. Rossman
Attorneys for Plaintiffs
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VERIFICATION
STATE OF DAHO

1

County of Ada

1

) ss.

JULIE HARIUSON, being first duly sworn, deposes and says:
That 1 am one of the Plaintiffs in this matter, that I have read the foregoing
complaint, know the contents thereof, and believe the facts therein stated to be true and correct
to the best of my knowledge and belief.

d

DATED this 22 '-day

of A u w t , 2006.

SUBSCFUBED AM) SWORN TO before me this

22

day of August 2006.

aaryU
Public for Idaho
My Commission Expires: ( Q / b 0 8
t

I
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EXHIBIT "A"

Lloyd's, London
This 1nsurance i s effected with certain Underwriters at Lloyd3 .
London (not incorporated).

This Certificate

i s issued in accordance with the limited
authorization granted to the Correspondent by certain Underwriters at
Lloyd's. London whose names and the proportions underwritten by
them can be ascertained from the office of said Correspondent (such
Underwriters being hereinafter called "Underwriters") and i n
consideration of the premium specified herein. Underwriters do hereby
bind themselves each for his own part. and not one for another. their
heirs. executors and administrators.

The Assured

i s requested to read this certificate. and if not
correct, return i t immediately to the Correspondent for appropriate
alteration.

I n the event of a claim under this certificate. please notify the I l l o w i n g
Correspondent:

16633 VENTURA BLVD

*

SUITE 500

ENCINO, CA 91436

CERTIFICATE PROVISIONS
1. Signature Required. This certificate shall not be valid unless signed by the Correspondent on the attached
Declaration Page.
2. Correspondent Not Insurer. The Correspondent is not an Insurer hereunder and neither is nor shall be liable
for any loss or claim whatsoever. The Insurers hereunder are those individual Underwriters at Lloyd's. London
whose names can be ascertained as hereinbefore set forth.
3. Cancellation. If this certificate provides for cancellation and this certificate is cancelled after the.inception
date earned premium must be paid for the time the insurance has been in force.
4. Service of Suit. It is agreed that in the event of the failure of Underwriters to pay any amount claimed to be
due hereunder. Underwriters. at the request of any person or entity insured hereunder, will submit to the jurisdiction
of any court of competent jurisdiction within the United States. Nothing in this Clause constitutes or should be
deemed to constitute a waiver of Underwriters' right to commence an action in any court of competent jurisdiction
in the United States. to remove an action to a United States District Court, or to seek a transfer of a case to another
court, as permitted by the laws of the United States or of any state, tenitory, or district in the United States. It is
further agreed that service of process in such suit may be made upon the fm or person named on the attached
Declaration Page and that in such suit instituted against any one of them upon this Policy. Underwriters will abide
by the final decision of such court or of any appellate court in the event of an appeal.
The above-named party is authorized and directed to accept service on behalf of Underwriters in any such suit
upon the request of any person or entity to enter a general appearance on behalf of Underwriters in the event such a
suit shall be instituted.
Further, pursuant to the applicable statute of any state, territory or district of the United States, Underwriters
shall designate the Superintendent, Commissioner or Director of Insurance or other officer specified for the purpose
in the statute or any successor in office, as Underwriters' true and lawful attorney, upon whom may be served any
l a h l process in any action, suit or proceeding instituted by or on behalf of any person or entity insured hereunder
or any beneficiary hereunder arising out of this Policy, and hereby designate the firm or person named on the
attached Declaration Page as the party to whom such officer is authorized to mail such process.
5. Assig~lent.This certificate shall not be assigned either in whole or in part without the written consent of the
Correspondent endorsed hereon.
6. Attached Conditions Incorporated. This certificate is made and accepted subject to all the provisions.
conditions and warranties set forth herein, attached, or endorsed, all of which are to be considered as incorporated
herein.
7. Short Rate Cancellation. If the attached provisions provide for cancellation, the table below will be used to
calculate the short rate proportion of the premium when applicable under the terms of cancellation.
Short Rate Cancellation Table For Term of One Year
Days lnsunm
PuCcnlof
=Force
OncYurRMivrn
I
sm
2
6
3- 4
7
5- 6
8
7 - 1 ............................... 9
9 - 10 .10
11 -12 ............................. .. I!
13 - 14
12
15-16
I3
17 18
14
19 -20
I5
21 -22
16
23-25
17
26-29
18
30-32
19
33 - 36
M
37 -40 .............................. 21
41 -43 ............................... 22
44 -47
23
48 -51
24
25
52 - 54
26
55 .58
59 - 62 (2 w s . ) ................. 21
63 -65 ............................... 28

-

Days l n r ~ ~ r ~ c c

P u Ccn of

One Y u r Remiurn
69
29%
70
73
M
74
76
31
7 7 - 80
32
81
83
. 33
84
87
34
88 - 91 (3 ms.) ................. 35
36
92 - 94
95 - 98 ...............................
37
in Fonr

66

-

-

-

-

117
IM ...............................
121 . 124 (4 m+).................
125
127 ...............................
128 . 131 ...............................
132
135
136 . 138
139 - 142 ...............................
143 . 146
147 . 149 .......
150 . 153 (5 oms.) .................

,...

43
44

45
46
47
UI
49
50

Si
52

Pa Ccnl of

Days- 1

in Fora
256
261
265
270
274
279
283
288
292
297
M2
306
311
315
320
324
329
333
338
343
347
352
356
361

Onc Y u r Pmnivrn

. 260 ...............................

77%
78
269 ............................... 79
. 273 (9 m s . ) ................. 80
278
81
- 282
82
287 ............................... 83
291 .............................. 84
- 2% ............................... 85
. 301 ............................... 86
. 305 (IOrms.) .............. 87
- 310 .-............................ 88
. 314
89
- 319 ............................... 90
- 323 ............................... 91
- 328 ............................... 92
. 332
93
. 337 (I 1 m s . ) ............... 94
- 342
- 346
. 351 .............................. 97
- 355 ............................... 98
. 360
.. 99
. 365 (12mrr.) ............... 100

- 264
-

-

.-

Rules applicabk to i n s m e with terms kss than or more than one year:
A If insurance has bccn in force for one year or kss. apply the shon rate tabk for annual insumwe lo the W1 annual premium determined a . for insurance written
for a term of one year.
B. If insunncc has been in force for more Uwn one year:
I . Dcccrmine full annual prcrnium as for
written for a knnof one year.
2. Dcduci such prcmium hwn the ful1.in.s-e
premium. and on the remainder calculate the pm nta earned premium on the basis of chc ratio of the kngth of
time beyondone year the insurance has been in force to the kngth of time beyond one year for which the policy was originally written.
3. Add prunium produced in PoeorQooe with item (I)lad (2) to dmia earned pruniumduring full p d insurance has been in ha.

h

(109 070-7190 Phone 1 1203) 879-3739 Fax

INDICATION
A'TTEI:

Knlya Richcreek

FAX:

AGENCY:

Manh AMnity Croup Service-lohe

'INDICATIONEXP DATE: S Days

(208) 3$864(15

WE ARE PUzilSLn TO OCFER THE FO&LOH/INCIND/CATION: PLUS& NOTE THAT T1il.S INDJCATfON iS &ISi?fj
ON COPEMGL;;)'f.l.WED III.JLOW. AAB THE UEPRESRNTAl'lYE OF HIE INSUREn, If IS InrCllMBENT UPQN YOU TO
REI'MW TIM TERMS OP TIIIS INDICATION CAREFUL(.% AS nw COVERAC'ES,T
~ ANDSCONDITIONSor TMK
JND/CATEON M4 Y BE nlF#EREN7 THAN T I I U E REQUfJl'CR, Cff C iiWURANCE SER YfCEr, INC, DI.FCiAI&S tfN Y
X~YPONSIRlLl7YFOR YOUR FAILURE TO RECONCII,,E THC' ORIGfNAL SUBMISSION WlTil COVER.IC;ES WSTEn
IWTHJIV rMiIS 1NDJCATlOht 'I'H1.t' COVERAGE MAY NOT BE BOUND WIFHOUT A Y U U Y EXECU'EEB AROKEKACE
AGREEYEN?;
Tht. telwr of our quote arc 81krllow~:

Currier:

Lloyd3 of loadaa

L>rJudiklc:

U,So(J

Terms r9t C'onditianb:

Premium is duo upuw ~-ecciptoC tnvoioe.
AGENT IS RK.'PONSIBLE FOR FILJNC A L L SURPLUS LINES TAXES, FI1.INCS AND

I'cr Claim

FEES.
Writkn rqutst to bind is rrquircd.
'nish' a c b k s -made policy, and all claims reportcd must occur after the cffcclho date 01chc

policy. 71ru policy
specilic~llyexcluder uay pending r l n l m ~or any taown to the insured prior 40 the inccytion date of
t h l ~policy.

Dckncc in additioc~ca the limits o f the liability is available for an additaonnl prc~niumof $7,768
Extended Reporring Options: Qna Year- 200% O C A ~ ~ I I Y I Premium
Avc k'eurs 590% o f Ahhual Prcmium

-

-

Subject to: Tbc Surplus Line Form being completcd witlrin 15 days ol binding.

E03 Surgical nrd Surgical Atsistihg Esclusion

Endorrumcntr:

EM Kmcrgcncy Medicine ExcluzSon
EO7 Dingnortic Radiology Exclusion.

El2 Procedurr Ercluclrrs Kadarscnte~c
I. PrerrutnlServices
2. Clolas rricink out of ~crvicesprovidcd for or on cllnlcal trials,

A Aulilx (ow RoFexdeunmihc)
4, T h o we, adminirvtra4ion, or pt-uct.ip&ioa
o~;mw~phct.rnin*s.
5. lke 6-g edmbinrdon rwlmonly call+ "phen-fen" (lomawain aka Phcntcrminc and

Pondbaln, aka Fcnflurnonin6,

i.;

Flwmmlne).

6, ' 1 % ~urn. ~dmi&iaIion, or prrvcription of Human Chorionic Gouvddrttopin (HCG) in thc
trtatmcat of obesity or
weight comtd.
7. Now prtscrtptlon Ephedrine, ouy non prescription cantiainiag EphedrLe, Paendo-Epkodrlnt

or Ephodriue
Alkaloids, or Epbadrinedislnbuted undcr any otbcr name ar in rny ocher form including hut
not limited to Ma Huuag,

Ephcdra, Epbtdrr, Snica, Epbcdn Sinensis, Ephcdra Imtcrrnedia, Ephcdra Fquuetitra.
Epttonia, Country MaUow,

Mornloa Tca, Brigham Tcn, Squaw Ten,Dcscrt Tea, 9r Tcamactdrv Tea.
E M i;.rclwslom af C~veragefar Nm-Phyricba Ittutured.
1. Eric Nnmua, PA (he mrtst ~nainWahis owu Qaurrnce).

FJ7 Nutltar Excru*~on

E38 War/Ciuil Exclusion

EJO Locum Tencw Eadorsumeat
U48 Mcdicrl Director of N~inlnpHome Erclr~sion
E52 SbrxU4hl Abuse Exclusion ~nd6rsemcnt
E57 Minimum Earned Premium Eadorsenrc~rt
Y fcmictm:
Policy Fcr
State Tnx
Stumping Fa:
Tirul

IN MIND THAT THE COVERACES OFFERED IN THlS INIPICA'C'IUN M A Y IIIP'FER VRObl 'THAT
REQUESTED IN THE APPLICATION. FAILURE TO PROVIDE THE I1EQtIESTED C6VEPAGE SHALL IMPOSE NO
LJAIIO-ITY ON CRC tNSURANCE SERVICES, INC. OK ITS COMPANIES.

AGAIN, KEEP

'I'hank you for giving ur thc opportunity la work an your business.

Owkd By:

f;cargc Rcnnctt

pkGG1%79

I

Fa:

~ e f f r e ~Hartford,
?
MD

205-8 79-3 739

-

Agency Respanse: [ ] Yes, please biod as per 1NDICATION, effective;.
(complete and fax back)

1S

&x

I Q ~ ~

Date:

-.---I

Item I.

Service of Suit:
Mendes & Mount, LLP
725 South Figueroa Street, 19" Floor
Los Angeles, CA 900 17-54 19

Dated

June 30,2003

NAS INSURANCE SERVICES, INC.
By:

ENDORSEMENT
SURGICAL AND SURGICAL ASSISTING EXCLUSION

Neither defense nor indemnity insurance coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal proceedings, incidents, accidents or events resulting from the performance of surgery or assisting at surgery by the
insured, unless specifically endorsed onto the policy by Underwriters.
For the purpose of this Exclusion, surgery is defmed as cutting procedures (except simple repair of lacerations, and
excision of lesions limited to the skin and immediate subcutaneous tissue), the practice of anesthesiology, andfor
orthopedics.

This Exclusion shall apply only to surgery or surgical assisting upon patients by the Insured on or after the effective date
of this Endorsement.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E03 (02)

Expiration:

June 1,2004

ENDORSEMENT
EMERGENCY MEDICINE/EMERGENCY ROOM PRACTICE EXCLUSION

Neither defense nor indemnity insurance coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal proceedings, incidents, accidents or events resulting from the practice of emergency medicine by the Insured as a
contractor to or employed physician at any outpatient facility or hospital designated as or offering emergency medical
services.

This Exclusion shall apply only to emergency medical services delivered to patients by the Insured on or after the effective
date of this Endorsement.

t

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
EOS (02)

Expiration:

June 1,2004

ENDORSEMENT
DIAGNOSTIC RADIOLOGY EXCLUSION

Neither defense nor indemnity insurance coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal p r d i n g s , incidents, accidents or events resulting fkom the performance of myelography, angiography, intravenous
pyelogram, or any other diagnostic radiologic procedure by the Insured.

This Exclusion shall apply only to diagnostic radiologic procedures delivered to patients by the Insured on or after the
effective date of this Endorsement.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
E07 (02)

Expiration:

June 1,2004

I m-

dli6 Edmaa-tmy r ~ o d i yprsJocrolaaI
1
#abi?i$y c c v w q aad t b t my coverage 13 can0 0 m y c o h p ~ G 6 ~ ~ o f r b i r h a d o ~ r ~

JH l i

RECEIVED TIME JUN. 17. 2:32PM

00025

ENDORSEMENT
EXCLUSION OF COVERAGE FOR ADDITIONAL INSURED

Underwriters agree with the Insured that coverage under this policy for the following individual employed by the Insured
are excluded from coverage under this policy as an Additional Insured as outlined in the Definitions of this policy.

Eric Mmus, P.A.

1.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
E28 (02)

Expiration:

June 1,2004

ENDORSEMENT

U.S.A.
-

NUCLEAR INCIDENT EXCLUSION CLAUSE-LIABILITY-DIRECT (BROAD)
For attachment to insurances of thefollowing classzficatio11~
in the U.S.A.,ifs Ternemtoria
and Possessions, Puerto Rico
and Canal Zone:

Owners, Landlords and Tenants Liabiliq, ConIrachd Liability. Eleva~rLiabiiw, Owners or Contractors
(urcrudig railroad) Protective Liability, Manufacturers and ContractorsLiability. Product Liability, Profaswnal
and Malpractice Liability. Storekeepers Liability. Garage Liability, Automobile Liability (including Massachusetts
Motor Vehicleor Garage Liability),

not being innuances or the classijCkations to which the Nuclear Inczdent Exclusion Clause-Liabiliry-Direct(Limitea')
applies.
This pGcf does not apply.

I.

Under any Liability Coverage, to injury, sickness, disease, death or destruction
(a)

with respect to which an insured under the policy is also an insured under a nuclear energy liability policy
issued by Nuclear Energy Liability Insurance Association, Mutual Atomic Energy Liability Underwritersor
Nuclear Insurance Association of Canada, or would be an insured under any such policy but for its termination
upon exhaustion of its limit of liabiliw, or

(b)

resulting from the hazardous properties of nuclear material and with respect to which (1) any person or
organization is required to maintain financial protection pursuant to the Atomic Energy Act of 1954, or any law
amendatory thereof, or (2) the insured is, or had this policy not been issued would be, entitled to indemnity from
the United States of America, or any agency thereof, under any agreement entered into by the United States of
America, or any agency thereof, with any person or organization.

11.

Under any Medical Payments Coverage, or under any Supplementary Payments Provision relating to immediate
medical or surgical relief, to expenses iucurred with respect to bodily injury, sickness, disease or death resulting from
the hazardous properties of nuclear material and arising out of the operation of a nuclear facility by any person or
organization.

111.

Under any Liability Coverage, to injury, sickness, disease, death or destruction resulting fiom the hazardous properties
of nuclear material, if
(a)

the nuclear material (1) is at any nuclear facility owned by, or operated by or on behalf of, an insured or (2) has
been discharged or dispersed therefirom;

@)

the nuclear material is contained in spent hel or waste at any time possessed, handled, used, processed, stored,
transported or disposed of by or on behalf of an insured; or

(c)

the injury, sickness, disease, death or destruction arises out of the f i s h i n g by an insured of services, materials,
parts or equipment in connection with the planning, construction maintenance, operation or use of any nuclear
facility, but if such facility is located within the United States of America, its territories or possessions or
Canada, this exclusion(c) applies only to injury to or destruction of property at such nuclear facility.

WAR AND CIVIL WAR EXCLUSION ENDORSEMENT

Notwithstanding any provision to the contrary within this insurance or any endorsement thereto it is agreed that this
insurance excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by, resulting from or
in connection with any of the following regardless of any other cause or event contributing concurrently or in any other
sequence to the loss;

1. war, invasion, acts of foreign enemies, hostilities or warlike operations (wbether war be declared or not), civil war,
rebellion, revolution, insurrection, civil commotion assuming the proportions of or amounting to an uprising, military or
usurped power; or
2. any act of terrorism

For the purpose of this endorsement an act of terrorism means an act, including but not limited to the use of force or
violetlce andlor the threat thereof, of any person or group(s) of persons, whether acting alone or on behalf of or in
connection with any organisation(s) or government(s), committed for political religious, ideological or similar purposes
including the intention to influence any government andor to put the public, or any section of the public, in fear.

This endorsement also excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by,
resulting from or in connection with any action taken in controlling, preventing, suppressing or in any way relating to 1
andor 2 above.
If the Underwriters allege that by reason of this exclusion, any loss, damage, cost or expense is not covered by this
insurance the burden of proving the contrary shall be upon the Assured In the event any portion of this endorsement is
found to be invalid or unenforceable, the remainder shall remain in full force and effect.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003

E38 (02)

Expiration:

June 1,2004

ENDORSEMENT
LOCUM TENENS EXCLUSION

Neither defense nor indemnity insurance coverage is available under this policy for claim, civil lawsuits, arbitrations,
legal proceedis, incidents, accidents, or events resulting from the medical services rendered as locum tenens by the
Insured.
The Insured's medical professional liability policy is changed to add the following under
Exclusions.
1. No Defense or Payment of Dama~es,
W. Anv liabilitv sou& or b s e d for anv medical or vrofessional services rendered bv the named insured
while actinp as locum tenens.

For the purposes of this Endorsement, locum tenens is defined as follows: A physician who temporarily carries

on the practice of an absent doctor, providing the same services as the physician.
Failure to comply with these restrictions will render this policy null and void.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E40 (02)

Expiration:

June 1,2004

ENDORSEMENT
MEDICAL DIRECTOR OF NURSING HOME EXCLUSION

There is no coverage under this policy for claims, civil lawsuits, arbitrations, legal proceedings, incidents, accidents or
events resulting born the actions of the Insured when acting as a Medical Difector of a Nursing Home or Addt Day Care
Facility. For the purposes of this endorsement, a nursing home is defined as an independent living facility, assisted living
facility, intermediate care facility, skilled nursing facility, Alzheimer's care facility, Continuing Care Retirement
community or any other like residential facility.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1, 2003

Policy Effective Date:
Endorsement No.

June 1, 2003

E48 (02)

Expiration:

June 1,2004

SEXUAL ABUSE EXCLUSION

in consideration of the premium charged, it is agreed that the policy MPL 2002 page 15 of 16 is hereby amended as
follows:
Exclusions, Section (2) Defense Only -No Payment of Damages item (B.) is removed in its entirety.

It is further agreed that the following exclusion is added to the policy

X.
No coverage shall apply under this policy to any claims involving the use of excessive
influence or power on any patient, or the actual or alleged inappropriate physical contact or contact that is
deemed by or alleged by the plaintiff to be sexual or in any way u n w e l c o d

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E52 (03)

Expiration:

June 1,2004

ENDORSEMENT
STIPULATED SETTLEMENT AND DISCIPLINARY ORDER

In consideration of the premium charged the attached Stipulated Settlement and Disciplinary Order, dated
January 29, 1999, is hereby made part of the policy. Any failure to adhere to the terms and conditions of the Order will be
in violation of the policy and will render the coverage void.
P

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1, 2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E55 (03)

Expiration:

June 1,2004

IDAHO BOARD OF MEDICINE
1 certify that thls document Is a true
and correct copy of the ofialnal on

Jean R. Uranga
URANGA & W G A
7 1 4 North 5th Street

P - 0 - Box 1678
Idaho 83701

Boise,

Telephone: ( 2 0 8 ) 3 4 2 - 8 9 3 1

Facsimile:

.

( 2 0 8 ) 384-5686

A t t o r n e y s for the Board

BEFORE THE BOARD O F PROFESSIONAL DISCXPLINE OF

THE IDAHO STATE

1

In rhe Matter of:
JEFFREY

M-5269,

-

S t a t e Board of

95-033

SECOND AHENDEO
STXPULACTION AND

1

Respondent.

COMES Now the Board of

Case No.

1
1
1
1

F - HARTFORD, M.D.,

License NO.

BOARD OF MEDICINE

ORDER

ProfessionaZ Discipline of t h e Idaho

Medicine, h e r e i n a f t e r referred to as the Board, and

Jeffrey F. Hartford, M . D - , hereinafter referred to as Respondent,

and s t i p u l a t e and

Respondent

agree as follows:

is the holder of an Idaho license to p r a c t i c e

medicine and surgery, License No. M-5269, issued by t h e Idaho S t a t e

Board of Medicine on September

2,

1907.

Said l i c e n s e is subject to

?
.

the provisions

of

Title 5 4 , Chapter 18, Idaho Code, commonly known

as the Medical P r a c t i c e A c t 0.

I1

on December 18, 1995, Respondent entered i n t o a S t i p u l a t i o n
and order with the Board to address the Board's c o n c e r n s regardfng

personal use of alcohol and controlled s u b s t a n c e s by Respondent.

R E C E I V E D TIME MAY. 14. '):53PM

T-185

P.003

NO.3Zlb

F-785
J'. 3/U

The Stipulation and . O r d e r established certain terms and conditions
and

Respondent

violated

those

cmnditions,

Based

upon

those

violations, an Order of Temporary s u s p e n s i o n ' was entered' by the

.

Board on September 16, 1996On

March

21,

1997,

Respondent

entezed

into an

Amended

s t i p u l a t i o n and Order w i t h t h e Board t o a d d r e s s the additional

concerns regarding personal use Of alcohol and controlled sub-

stances by Respondent.

The s t i p u l a t i o n and Order a l s o established

c e r t a i n terms and conditions and Respondent again violated those

conditions.

Based upon those further v i o l a t i o n s , another Order o f

Temporary suspension was issued by the Board on September 25, 1998.
A disciplinary C o m p l a i n t w a s a160 filed O c t o b e r 19, 1998-

The acts and practices of Respondent, as a13-eged in Paragraph

XI above, constitute violations of Cbe Medical Practice A c t in t h a t
Respondent has practiced

medicine in v i o l a t i o n of a voluntary

r e s t r i c t i o n or term of probation pursuant t o this chapter, i n
violation of Idaho Code S54-1814(19).

T h e Board b e l i e v e s

It has sufficient evidence to support

disciplinary a c t i o n based upon these allegations, but rather than

pursuing a formal i n v e s t i g a t i o n and hearing,

the p a r t i e s are

?

voluntarily entering i n t o this Second Amended S t i p u l a t i o n and order
- for the purpose of informally resp,onding to the concerns of the

B o a r d and for the purpose of providing an acceptable procedure for

d e a l i n g w i t h t h e alleged problems.

v
Respondent: knowingly and v o l u n t a r i l y waives any right to a

RECEIVED TIME

MAY. 14.

,

MY-14-03

O4:4IPU

~ U I ' I T *

cuuu

-7;
-

1-

FRDY

()

@

L.ll,

1-195

F-785

RU-~LMO

..

,

P.004

p, t/u

formal hearing, to p r e s e n t evidence, to cross-examine w i t n e s s e s , go

reconsideration

and

appeal

and

to

other

rights

accorded

him

pursuant to the ~dministrative Procedure A c t and t h e Medical
P r a c t i c e A c t which he might otherwise possess w i t h respect to this

.

Second Amended S t i p u l a t i o n .

In order to respond to these allegations, Respondent hereby
s t i p u l a t e s and agrees that:

(a)

Respondent's license ko practice medicine and surgery in
t h e S t a t e of Idaho shall remain suspended f o r s i x

(6)

months from his discharge from Springbrook Northwest,

which occurred on November 13, 1998.
(b)

Respondent s h a l l abstain completely from the personal use
or possession of drugs, except those prescribed, adminis-

tered,

or d i s p e n s e d t o him by another

so authorized by

law w h o has f u l l . knowledge of ~ e s ~ o n d e n th'i~s t o r y of

chemlcal dependency.
(c) Respondent

alcohol
(d)

shall

a b s t a i n completely Prom the use o f

.

Respondent shall submit to random u r i n e screenings f o r
drugs oh a weekly b a s i s ox

as otheruise directed by the

IMA Peer Assistance Program.

Program

shall

immediately

The IMA Peer Assistance
inform

the

Board

of

any

positive screening r e s u l t s .
7.

(e) The Board r e t a i n s the right to require, and Respondent
agrees to submit, blood or urine s p e c i m e n s f o r analysis

upon r e q u e s t and w i t h o u t prior n o t i c e .
(f)

Respondent s h a l l execute a contract with t h e I M A Peer

RECEIVED TIME MAY. 14.
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Assistance Program and shall comply f u l l y w i c h t h e t e r m s

and conditions of t h a t c o n t r a c t and shall authorize t h e
X 2 4 ~to provide t h e Board w i t h regular s t a t u s reports-and

a11 records of the program.
Respondent shall have a m o n i t o r i n g physician, approved by

(g)

the Board, who shall monitor h i m and provide the Board

with

reports

on

the

progress

doctor's

and

status.

Respondent i s to e n s u r e that said reports are forwarded
to the B o a r d on a quarterly b a s i s .

designated

monitoring

physician

In the event

t h a t the

unable

becomes

or

unwilling to-serve in this capacity, Respondent m u s t
,

immediateiy-so n o t i c y the Board in w r i t i n g ,

and

make

arrangements a c c e p t a b l e to the Board for another physi-

c i a n to monitor h i s progress and s t a t u s a s soon a s
practicable.

(h)

Respondent shall provide a l l employers and the c h i e f of
S t a f f at each h o s p i t a l where he has,

a p p l i e s far, or

obtains privileges, with a copy of t h i s Second mended

S t i p u l a t i o n and Order-

(i)

Respondent shall obey all federal, s t a t e and local laws,

and all tules governing t h e practice
Idaho.

of m e d i c i n e in

C

(j) In the event that Respondent should leave Tdaho for three
(3) continuous months,

or r e s i d e or practice

o u t s i d e 'the

State, ~ e s ~ o n d e n
must
t
n o t i f y the Board in w r i t i n g of the

dates of departure and return.

P e r i o d s of time spent

o u t s i d e Idaho will n o t apply to the reduction o f t h i s

period under the Second Amended S t i p u l a t i o n a n d O r d e r -

RECEIVED TIME

MAY. 14.

The above d e s c r i b e d terms, limitations and c o n d i t i o n s m a y be
amended or t e r m i n a t ~ di n writing at: any time upon t h e agreement. of

b o a .,parties. However, this Second Amended Stipulation and Order
shall remain in force for a aninlnurn of f i v e ( 5 ) years prior to any
request for t e r n i n a t i o n oL this Second Amended stipulation and

Order.
VIII

If, in t h e discretion of the Idaho State Board of Medicine;

Respondent appears to have violated or breached any terms or
c o n d i t i o n s of this Second Amended Stipulation and order, t h e Idaho
State Board of Medicine reserves the r i g h t to i n s t i t u t e formal
d i s c i p l i h a r y proceedings for any and a l l possible violations or

breaches, including, but not limited to, a l l e g e d violations of the
l a w s or Idaha occurring before t h e effective date of t h i s Second

Amended Stipulation and Order,

f f Respondent tests p o s i t i v e on any

o f t h e drug screenings or if the soard receives any evidence of

relapse, Respondent's license shall be summarily suspended pending

any further proceedings and shall be permanently revoked if

the

charges are proven,

Any action i n f t i a t a d by the Board based on alleged v i o l a t i o n s
z'

of t h i s Second Amended Stipulation and O r d e r shall comply with t h e

Administrative Procedure ~ c t ,Title;..
67, Chapter 52, Idaho
Medical Practice

A c t and

Code,

the

the R u l e s ' o f Practice and Procedure o f the

Board.

Respondent agrees to execute the Release, attached hereto as

RECEIVED TIME

MAY. 14.

,

uiu-14-03

#

O ~ : O P Ira
~w
t u u ~r . 1 ~

malatu-

Exhibit

A,

T-185

..

P 007

F-785

No.5286

P . 118

r e l e a s i n g the Idaho S t a t e Board of ~ e d i c i n e , t h e Idaho

State Board

~iscipline, their members,

of

employees,

agents,

off f cers, representatives, attorneys, consultants and witnesses,
jointly and severally, from any and all liability arising from

-

their patticipation or involvement in the Board's

i n v e s t i g a t i o n of

Respondent and in the prosecution of t h i s disciplinary proceeding.
X I

This second Amended s t i p u l a t i o n and Order s h a l l be considered
a public' record as t h a t term is used

in the Idaho Code, and will

be

reported to the National practitioner D a t a Bank and the Federation

of State Medical Boards and to any licensing agencies who request
information.

his -Second Amended

Stipulation

and

Order shall

become effective upon the last date ot signature below.

Respondent further agrees to execute t h e R e l e a s e ,
hereto as E x h i b i t

8,

authorizing any person or

attached
..
e n t i t y having

information r e l e v a n t to Respondantls.compliance w i t h t h e provisions
of

this

Second

Ahended s t i p u l a t i o n

and

Order

to release such

information to t h e Board.

The parties acknowledge that Respondent has been represented
by attorneys of h i s choice and the terns and legal significance of
2

t h i s Second Amended s t i p u l a t i o n and Order and the e f f e c t which it
has was f u l l y explained.

Respondent
acknowledges t h a t he fully
e

understands this Second Amended stipulation and Order and i t s Legal
effect and that he is signing the same freely and voluntarily, and

that neither party has any reason to believe that the other did

not

understand fully t h e terms and t h e effects of t h i s Second A m e n d e d

RECEIVED T I M E MAY. 14.

2:53PM

S t i p u l a t i o n and Order or that he d i d not f r e e l y and v o l u n t a r i l y
execute this Second Amended

DATED This

a

day of

stipulation and Order.

; l b W U

,

1999.

BOARD OF PROFESSIONAL DISCIPLXNE

w

day o f

DATED This

Pursuant to ~ d a h ocode SS54-1806(A) ( 6 ) fe) and 5 4 - 1 8 0 6 ( A ) (lo),
the Board hereby accepts the terms and c o n d i t i o n s of the foregoing

Second Mended S t i p u l a t i o n and it is hereby ordered t h a t Respondent
comply w i t h s a i d terms and conditions.

eased upon the foregoing,

further formal proceedings w i l l be waived.
DATED This

xq

day of ~ O L W U ., ~
1999-

BOARD OP PROFESSIONAL DISCIPLXNE

RECEIVED TIME MAY. 14. 2:53PM

I[I~sw~~~S
w e ~ i ~ inc
m,
16633 VEKNRA BLVD SUITE 500 ENCM, CA 91436
PHONE 818/382-2030 FAX 8181382-2040
M-generdOm.m
WOBSmh@hwmm
L C M677191

PHYSICIANS AND SURGEONS PROFESSIONAL LLABILITY
POLICY
(Other than Standard)

NOTICE
THIS IS A "CLAIMS-MADE" POLICY

Coverage under this policy is provided on a "claims-made" basis, that is, insurance is limited to matters
described in this policy which:
I.

Arise out of events described in the policy occurring on or after the retroactive date in the
applicable policy Declarations issued to the Insured, and

2.

Are first reported by the Insured to Underwriters either prior to the termination of this policy or
within any policy period or additional reporting period applicable to the Insured.

Please review this policy carefully and discuss the coverage with an attorney, broker, insurance advisor or
risk management consultant.

NOTICE
IN THE EVENT THAT YOU ARE INVOLVED IN AN ACCIDENT OR INCIDENT
WHICH MAY GIVE RISE TO A CLAIM, LAWSUIT OR LEGAL OR
ADMINISTRATIVE PROCEEDING, IMMEDIATELY CONTACT THE CLAIMS
DEPARTMENT AT NAS INSURANCE SERVICES, INC. AT (818) 382-2030.

PHYSICIANS AND SURGEONS PROFESSIONAL LIABILITY POLICY
(for other than Standard)
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NOTICE
Except as may otherwise be provided herein, the coverage of this policy is limited generally to liability for
only those claims that are fust made against the Insured while the policy is in force. Please review the
policy carehlly and discUss the coverage with an attorney, broker, insurance advisor or risk management
consultant.
CLAIMS MADE AND REPORTED INSURANCE POLICY

Certain Underwriters at Lloyds of London provide the insurance described in this insurance policy. The
term "Insured" is used to describe the Insured person or entity. who is either named in the policy
Declarations or Endorsement or is an individual described specifically in this policy. Terms, which
appear in boldface, are defined in the "Definitions" section, page five (5).

This policy provides professional liability coverage to individual physicians and certain employed
additional Non-Physician Healthcare Professionals for claims involving direct patient treatment when the
claim arises out of an occurrence which happened during the policy period, and the claim is initially
asserted against the Insured during the policy period, and the claim is first reported to Underwriters in
writing during the policy period. Coverage is available only for claims or suits arising out of events, which
occur after the "retroactive date" specified in a policy Declarations or an Endorsement, which applies to
this policy. The policy will be in effect from 12:O 1 AM on the effective date until 12:O 1 AM on the day the
policy expires or is terminated by the Insured or Underwriters.
This policy may describe coverage which is not included in the Insured's insurance. The policy
Declarations or Endorsements applicable to this policy will specify the effective date and identify the
specific coverage included in the Insured's policy. The limits of liability are specified either in the policy
Declarations or in an Endorsement.
Coverage for any claim is contingent upon compliance with all other sections of this policy.
PERSONS INSURED
Each of the following is an Insured under this policy to the extent set forth below, and share limits with the
Named Insured physician on the policy:

,

1.

A physician (the Named Insured);

2.

If such physician practices his or her profession as the sole shareholder of a solo medical
corporation, the solo medical corporation;

3.

Any approved Non-Physician Healthcare Professional employed by such physician, but only while
acting within the scope of his or her duties for such physician;

4.

Any approved locum tenens, but only while acting within the scope of his or her duties for such
physician; and

5.

Any other employee of such physician (other than a Non-Physician Healthcare Professional or
locum tenens), but only while acting withii the scope of his or her duties for such physician.
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SCOPE OF COVERAGE
Underwriters will defend an Insured under this policy, and pay, on behalf of such Insured, all sums up to
the limits of insurance stated on the Declarations or Endorsement that such Insured becomes legally
obligated to pay as damages for injury which results lkom the rendering or failure to render direct patient
treatment by:
I.

An Insured physician;

2.

An approved Non-Physician Healthcare Professional employed by an Insured physician who has
been specifically identified by name in a policy Declarations or Endorsement, but only if the
occurrence takes place while such Non-Physician Healthcare Professional is acting within the scope
of his or her duties for the physician;

3.

An approved locum tenens who has been specifically identified by name in a policy Endorsement,
but only if the o c c ~ ~ ~ etakes
a c e place while such locum tenens is acting within the scope of hi or her
duties for the physician; and

4.

Any other employee of such physician (other than a Non-Physician Healthcare Professional or
locum tenens), but only while acting within the scope of employment for such physician.

Underwriters' obligation to pay reasonable Costs, Charges and Expenses is not subject to the specified
limits of liability. Underwriters' obligations to make any other payment on an Insured's behalf are subject
to the specified limits of liability.
1.

Underwriters' obligation to make any payment on an Insured's behalf is subject to the Insured's
timely payment of the applicable deductible.

2.

In such matters, Underwriters will also pay the costs and prejudgment interest imposed upon an
Insured by law, post-judgment interest on a judgment against an Insured up to the time Underwriters
makes payment, subject to the limits of liability, and premiums on appeal bonds, for bond values up to
the Underwriters' limits of liability.

The following terms, whenever they are used in this policy, will be defined as follows:

I.

2.

Application:
A.

The Application for this policy or any policy of which this policy is a renewal; and

B.

Any materials submitted therewith.

C.

These items shall be retained on file by Underwriters and shall be deemed attached hereto, as if
physically attached hereto.

Additional Insured: Non-physician employees of the Named Insured who are not required to be
licensed or certified to provide any services for which they are employed, but only with respect to
healthcare services they perform within the authorized scope of their employment by the Insured.
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3.

Additional Named Insured: Persons or entities that must be specifically identified by name in a
policy Declarations or Endorsement in order to be covered under this policy. This category includes
the Named Insured's solo professional corporation and persons practicing or licensed in any of the
following categories:
A.

Acupuncturists

B.

Psychologists;

C.

Counselors;

D.

Social Workers;

E.

Nurses;

F.

Nurse Practitioners;

G.

Nurse Anesthetists;

H.

Nurse Midwives;

I.

Perfusionists;

J.

Physicians Assistants;

K.

Scrub Nurses;

L.

Surgical Assistants;

M. Technicians or Therapists who are required to be licensed or certified;

N.

Optometrists;

0.

Opticians; or in any other position requiring licensure or certification

4.

Bodily Injury: Physical injury, including death, physical sickness or physical disease.

5.

Claim: Any written demand for damages or other relief against any of the Insureds by or on behalf of
a patient or said patients legal heirs.

4

6 . Costs, Charges and Expenses: Reasonable and necessary legal fees and expenses incurred in defense

of any claim and cost of attachment or similar bonds, but shall not include:

7.

A.

Salaries, wages, overhead or any expenses associated with the Named Insured's medical
practice andfor solo professional corporation; or

B.

Any amounts incurred in defense of any other claim for which any other insurer has a duty to
defend.

Declaration(s) or Endorsement(s): A written document labeled as a Declaration or Endorsement
issued by Underwriters to the Insured, applicable to this policy. The policy Declaration(s) or
Endorsement(s) is a part of the policy.
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8.

Insured(s): An Insured individual or entity under this policy who is identified as a "Named Insured"
or an "Additional Named Insured or an "Additional [nsured in a policy Declarations or
Endorsement (s).

9.

Locum Tenens: A medical physician who substitutes for another physician for a finite period of time.
The Locum Tenens and the length of the replacement must be pre-approved by Underwriters. Locum
Tenens coverage is only available for physicians.

10. Loss: Damages, including medical, economic and general compensatory damages; judgments
(including pre-judgment and post-judgment interest awarded against an Insured on that part of any
judgment paid or to be paid by Underwriters); settlements; Costs, Charges and Expenses, including
attorney fees; but shall not include civil or criminal fines or penalties imposed by law or any other
matters deemed uninsurable under the law pursuant to which this policy shall be construed
11. Named Insured: The physician named in Item A of the Declarations.
12. Non-Physician Healthcare Professionals: Non-physician employees or contractors of the Named
Insured who may be required to be licensed or certified to provide the services for which they are
employed, but do not have an active medical license in the jurisdiction where they are employed

13. Physician: A medical doctor or osteopath licensed to practice medicine in the applicablejurisdiction;
14. Policy: The written insurance agreement herein issued to an Insured upon Application and approval
by Underwriters, and all policy Declarations and Endorsements, which apply to the Insured.
15. Policy Period: This policy does not apply to the Insured until a policy Declaration is issued by
Underwriters, describing the specific period of time this policy shall be in effect. That period of time is
a policy period, and commences at 12:01 A.M. on the effective date of the policy declaration. The
policy period continues until 12:01 A.M. on the day the policy expires, is tenninated, or is canceled,
whichever occurs fmt. A policy period may be no longer than one "policy year", which is a twelvemonth period.

16. Professional Services: Includes but is not limited to direct patient treatment and other medical,
surgical, x-ray or nursing services, or treatment.

17. Reporting Endorsement: A written Endorsement issued to a physician, which pennits the physician
to report claims otherwise covered by certain coverages of this policy after the end of the policy
period. The reporting Endorsement shows the physician as the Named Insured, the policy number,
the retroactive date, the expiration or cancellation date, the applicable coverages, the premium and the
reporting period covered by the Endorsement.
18. Reporting Period: The period of time specified in a reporting Endorsement during which claims
arising fiom occurrences during the policy period that are covered by the applicable coverages can be
reported to Underwriters. All dates shown are 12:Ol am. at the address shown in Item A. of the
Declarations.
19. Retroactive Date: The Retroactive Date is specified by Underwriters in a declaration or
Endorsement issued to the Insured.

20. Solo Professional Corporation: The Named Insured's solo professional corporation wherein the
professional corporation has a single shareholder, the Named Iniured under this policy, who is
engaged in the delivery of health care services.
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2 1. Suit: A civil proceeding in which damages because of bodily injury to which this insurance applies
are alleged. Suit includes an arbitration proceeding alleging such damage to which the Insured must
submit or does submit with the Underwriters' written consent.

GENERAL CONDITIONS
These general conditions describe and limit the amount and availability of insurance provided under this
policy, except in those instances where the policy itself makes different provisions applicable to specified
coverage. In order for insurance described in this policy to apply to the Insured, said Insured must
comply with each of the conditions described below. Underwriters will not be obligated to provide .
coverage if the Insured fails to comply with any condition.
1. LIMITS OF LIABLLITY

A.

The amount of insurance coverage available for indemnity payments for covered claims shall be
as described in the Declarations or Endorsement (s).

B.

Limits of liability specified in a Declarations or Endorsement of this policy apply for all
covered claims under thii policy, and shall not be multiplied or expanded regardless of the
number of Insureds or persons entitled to insurance coverage under this policy.

C.

The amount of insurance available fiom Underwriters for covered claims arising fiom a single
act, omission, or event, or from related acts, omissions, or events, shall be limited to the sum
described in a Declarations or Endorsement under the heading of "Per Claim" limit, and this
amount shall not be multiplied or expanded, regardless of the number of injuries, claimants, or
litigants, or the number of claims, lawsuits, arbih-ations,or legal or administrative proceediigs
which result.

D.

For covered claims which arise fiom different or unrelated acts, omissions, or events which are
first reported to Underwriters within the same policy year, the insurance available fiom
Underwriters shall be limited to the total sum described in the Declarations or Endorsement
under the heading of "Aggregate" limit, and shall not be multiplied or expanded, regardless of the
number of injuries, claimants, or litigants, or the number of claims, lawsuits, arbitrations, or legal
proceedings which result.

E.

The "Per Claim" and "Aggregate" limits of liability under this policy are not cumulative, even if
related acts, omissions, accidents, incidents or events span more than one policy year.

2. EFFECTS O F SUBSEQUENT DECLARATIONS OR ENJIORSEMENTS

Successive policy Declarations or Endorsements may be issued to the Insured by Underwriters,
upon renewal or at certain other times. The policy Declarations or Endorsement applicable to such
Insured's coverage when a claim is reported to Underwriters shall be the Declarations or
Endorsement most recently issued prior to the Insured's report of the claim.
3. DUTIES OF INSURED IN EVENT OF A CLAIM

When the Insured first becomes aware of any act, omission, event, incident, or accident which may
give rise to a claim against such Insured, or if the Insured obtains knowledge or information from
any source that such a matter is contemplated, likely, or has been initiated, said Insured must promptly
give Underwriters written notice of the claim, providing such information as is known to the Insured,
as well as any information subsequently becoming known to the Insured or requested by
Underwriters. The Insured must promptly provide Underwriters with written notice of the particulars
concerning the matter, including information regarding the identity of persons and entities involved,
the time, place, and circumstances of the events or occurrences, and names and addresses of injured
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parties and witnesses. Such Insured must also promptly forward every demand, notice of intention to
file suit, summons, subpoena, or other legal process, which the Insured or his representatives receive.
A claim under this policy shall not be considered made or reported unless and until the Insured
provides Underwriters with written notice.

4. SETTLEMENT, CONSENT AND DEFENSE
A.

SETTLEMENT
I)

No settlement shall be made or negotiated, and no Costs, Charges and Expenses shall be
incurred without Underwriters' consent, such consent not to unreasonably withheld.
Underwriters shall have the right to investigate and settle any claim; however, no settlement
shall be made without the consent of the Named Insured, such consent not to be
unreasonably withheld.

2)

Underwriters will not settle any claim against an Insured physician, an approved
healthcare professional or an approved locum tenens involving direct patient care without
the consent of the Named Insured Lited on the policy. As all employed and contracted
personnel share limits with the Named Insured, and all settlements are reported on behalf
of the Named Insured, such Insured's consent is required for settlement.
All settlements will be reported to the National Practitioner Data Bank and applicable state
agencies in compliance with Federal and State laws. While all settlement will be made on
behalf of the Named Insured physician, all defendant parties will be reported to the
National Practitioner Data Bank (NF'DB), and any applicable state agency.

B.

C.

CONSENT
1)

Underwriters may from time to time recommend settlement of a claim. This
recommendation will be based on careful consideration of all circumstances surrounding the
Insured's potential liability. Such Insured agrees to give careful consideration to this
recommendation.

2)

If Underwriters recommend a settlement and such Insured disagrees, and elects to contest or
continue any legal proceedings, then Underwriters' liability will be limited to 50% of the
amount in excess of the amount for which the claim could have been settled, including
Cost., Charges and Expenses. Underwriters will state their recommended settlement
figure in writing.

DEFENSE
I)

With respect to any claim which falls, or is claimed to fall, in whole or in part withii the
insurance coverage of this policy, Underwriters shall have the sole and exclusive right to
investigate, negotiate, evaluate, control, and direct the defense of such matter, including the
right to appoint legal counsel behalf of the Insured, as may be permitted or limited by law.
With respect to any covered claim, legal counsel selected by the Insured shall not be
permitted to intervene or substitute into the defense of the matter without the prior consent
and written approval of Underwriters.

2)

Underwriters shall have the right and duty to defend any claim and such right and duty shall
exist even if any of the covered allegations are groundless false or hudulent. Costs,
Charge and Expenses incurred by Underwriters shall be paid by Underwriters as a part of,
and not in addition to, Underwriters' Limit of Liability set forth in the Declarations.
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3)

Underwriters shall have no obligation to pay any Loss, including Costs, Charges and
Expenses or to defend or continue to defend any claim after the limit of liability as set forth
in the Declarations has been exhausted by payment of Loss.

5. TERRITORY

This policy applies to claims arising out of treatment rendered, or not rendered and brought in the
United States of America.

6. ASSISTANCE AND COOPERATION
The Insured is required to cooperate with Underwriters in all respects in matters pertaining to this
insurance and, upon request of Underwriters, shall provide information, attend hearings and trials, and
assist in making settlements, securing and giving evidence, giving statement and depositions where
requested, obtaining the attendance of witnesses, and otherwise facilitating the conduct of any
proceeding in connection with the subject matter of this insurance, including a review of the claim or
lawsuit by a medical review and advisory committee or similar committee of a professional society or
organization as may be selected by Underwriters. Such Insured must not voluntarily make any
payment, assume any obligation, or incur any expense with respect to a covered claim except with
prior written consent of Underwriters.
7. PREMIUMS GENERALLY

The insurance available under the policy is provided in return for, and expressty conditioned upon,
timely payment by the Insured of a premium established by Underwriters. All premiums for this
policy shall be computed solely by Underwriters in accordance with Underwriters' procedures and
rating plans applicable to this insurance. In the event of a change in the Insured's professional
practice or activities which, in the opinion of Underwriters, materially alters the risk or affect. the
hazard insured against, as a condition of continued coverage Underwriters shall have the right to
impose and obtain additional premiums consistent with Underwriters rating plans applicable to such
practices or activities. The Insured is required to make and retain records of such information as is
necessary for premium computation according to procedures and rating plans of Underwriters, and
must make copies of such records available to Underwriters at such time as Underwriters may
reasonably request.
8. PREMIUM PAYMENTS -AUTOMATIC TERMINATION

All premiums for this policy are payable annually as established by Underwriters. Unless the time for
payment is extended by Underwriters in writing, the Insured will be deemed in default if the premium
is not paid on or before its due date, and the policy will terminate automatically, without notice, as of
12:Ol am.Standard Time at the expiration of the period through which the premium has been paid. It
is the Insured's duty to ensure that premiums are promptly paid to Underwriters, regardless of whether
premium statements are received fiom Underwriters.

9. OTHER INSURANCE
If the Insured has other valid and collectible insurance for acts, omissions, events, incidents, or
accidents covered under this policy, or any other source for indemnificationor reimbursement for
damages, settlement, legal fees, costs, or expenses as a result of such matters, insurance under this
policy shall not apply until the limits of such other insurance or other sources have been exhausted.
If any individual or professional corporation identified under this policy as an "Additional Insured" or
is also covered under a separate Underwriters policy, any exclusions of coverage under such separate
Underwriters policy shall automatically apply to this policy, and no coverage shall be available when
liability is imposed, or sought to be imposed, upon such individual or professional corporation based
upon acts or omissions excluded under this policy or such separate Underwriters policy.
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10. SUBROGRATION AND REIMBURSEMENT FOR THIRD PARTY LIABILITY
A.

Subrogation - In the event of any payment by Underwriters under this policy, Underwriters
shall be subrogated to the Insured's rights of recovery against any person or organization and the
Insured must promptly execute and deliver whatever documents, instruments, or papers are
necessary and appropriate to effectuate said subrogation, and to do whatever else is necessary to
secure such rights for Underwriters. The Insured must do nothing to adversely influence or
prejudice the subrogation rights of Underwriters.

B.

Reimbursement for Thud Party Liability -In the event the Insured asserts any claim against a
third party for damages, indemnification, contribution, or reimbursement for events for which
sums were paid under this policy on the Insured's behalf, Underwriters will sball have a lien
against such sums recovered by the Insured to the extent that sums were paid by Undenniters,
and the Insured is required to promptly execute and deliver any documents, instruments, or
papen necessary to effectuate such lien, and to do whatever else is necessary to secure such lien
rights of UndeNvriters, doing nothing to prejudice Underwriters' lien rights.

11. REPRESENTATIONS

A.

By acceptance of this policy, the Insured acknowledges that the statements made in the
Application for idsurance are hue and correct, that said Insured and his employees, agents, or
representativeshave not withheld or failed to disclose pertinent information, and that the Insured
has given careful consideration to the statements and information provided. Said Insured further
acknowledges that such statements are material representations, and that any policy issued by
Underwriters is issued in reliance upon the truth and accuracy of such statements. The Iasured
W e r agrees that this policy embodies all agreements, representations and commitments by
Underwriters, or any of its employees, agents, representatives or counsel regarding the subject of
insurance coverage.

B. The Insured agrees to promptly report to Underwriters any material changes in the information
previously reported to Underwriters in connection with this insurance. Further, the Insured agrees
that any material changes in professional practice or activities may be a basis for imposition of an
additional premium, at the election of Underwriters, which is consistent with its rating plans, as
well as imposition of other terms. conditions, or limitations of insurance coverage, including
cancellation if Undenvriters determines the changed circumstances affect the hazard insured
against.

Notice to any representative of Underwriters, or knowledge possessed by any representative or person
employed by or related to Underwriters shall not constitute a waiver or change of any Part of this
policy, or preclude Underwriters &om asserting any right under the terms of this policy, nor shall the
t e r n of this policy be deemed to be waived or changed by virtue of any representation or written or
oral statement by Underwriters or their representatives, except as such waiver or change may be
described by Underwriters in an Endorsement or policy Declarations issued to the Insured.
13. ASSIGNMENTS AND ACTIONS AGAINST UNDERWRITERS
No action shall lie against Underwriters unless, as a condition precedent thereto, the Insureds shall
have hlly complied with all the terms of this policy, nor until the amount of the Insureds' obligation
to pay shall have been hlly and finally determined either by judgment against them or by written
agreement between them, the claimant and Underwriters. Nothing contained herein shall give any
person or organization any right to join Underwriters as a party to any claim against the Insureds to
determine their liability, nor shall Underwriters be impleaded by the Insureds or theu legal
representative in any claim. Assignment of interest under this policy shall not bind Underwriters
unless their consent is endorsed hereon.
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14. TERMINATION
A.

Insurance coverage under this policy ends upon cancellation, upon the end of the policy period
specified in the policy Declarations or Endorsement issued to the Insured, at the end of the
reporting period specified in the reporting Endorsement issued to such Insured, or upon
automatic termination of the policy relating to nonpayment of premium or relocation of the
designated principal place of practice, as described in the General Conditions, whichever occurs
fust.

B.

If any individual or solo professional corporation identified under this policy as an "Additional
Insuredn or "Non-Physician Healthcare Professional" is no longer employed or associated
with the Insured, and fails to obtain insurance coverage equivalent to the insurance afforded
herein for the period the individual was employed or associated with the Insured, or if said
Insured fails to obtain such coverage on behalf of such individual, insurance fiom Underwriters
otherwise available to such person, or to the Insured under this policy for acts or omissions of
such person shall automatically terminate except for those claims first reported to Underwriters
during the period of employment or association.

15. CANCELLATION
A.

Insurance coverage under this policy for the Insured is automatically canceled, upon death,
permanent disability, or a judicial determination of incompetency.

B.

In addition to the grounds for cancellation described in this policy, and except as otherwise
limited by applicable law, insurance coverage may be cancelled by the Ensured or Underwriters,
without cause, and without any cause of action accruing against the canceling party, upon written
notice to the other specifying the date following which the cancellation shall be effective, in
which case the date specified shall constitute end of the policy period; provided however, that if
Underwriters cancel for any reason other than non-payment of premium, at least 30 days advance
written notice of cancellation shall be mailed to the Insured at the Insured's address as stated in
the policy Declarations.

C.

Should the Insured cancel this policy prior to the state expiration date listed on the Declarations,
a minimum 25%earned premium surcharge will be added prior to the calculation of the return
premium.

16. AVAILABILITY AND TERMS O F REPORTING ENDORSEMENT
If the Insured is identified by Underwriters under the heading of "Named Insured in a policy
Declarations or Endorsement, the Insured, and the Insured's estate or legal representative, shall
have the right, upon written request and following payment of a premium to be determined by
Underwriters at that time, to have issued reporting Endorsement (s) providing an additional
reporting period, unless the termination of the Insured's coverage was for non-payment of premium,
in which case the advance payment of the pro-rata premium through the date of cancellation must also
be made to Underwriters before reporting Endorsement (s) shall be issued. Insurance coverage under
a reporting Endorsement may be modified by terms and conditions established by Underwriters as
set forth in such reporting Endorsement (s). However, the amount of insurance under reporting
Endorsement (s) shall be the same as the limits of liability in the policy Declarations or
Endorsement (s) issued to the Insured by Underwriters prior to the termination of the policy. In this
event, it is fiuther provided that the Insured shall be entitled to issuance of reportiig Endorsement
(s) by Underwriters, but only upon such terms and conditions and payment of additional premiums as
may be determined by Underwriters.
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17. INSPECTION AND AUDIT

Underwriters and their representatives shall be permitted to inspect the Insured's professional ofice
premises, property and operations at any time. Neither Underwriters' right to make such inspections
nor the d i g thereof, nor any report thereon shall constitute an undertaking by Underwriters that
,such property or operations are safe. Underwriters-may request and undertake a reasgnable
examination and audit the Insured's books and records insofar as they relate to the subject matter of
this insurance.

18. ARBITRATION
Any dispute between the Insured and Underwriters arising out of, in connection with or relating to this
policy shaU be submitted to binding arbitration in accordance with the rules of the American
Arbitration Association ("AAA73then in effect, except that the arbitration panel shall consist of one
arbitrator selected by the Insured, one arbitrator selected by Underwriters and a third indepeadent
arbitrator selected by the first two arbitrators.

19. BANKRUPTCY O F INSURED
Insolvency or bankruptcy on the part of the Insured will not release Underwriters fkom the payment of
damages for injury sustained or loss occasioned during the term of said policy.
20. ENTIRE AGREEMENT

By acceptance of this policy, the Insured agrees that this policy embodies all agreements existing
between them and Underwriters or any of their agents relating to this insurance. Notice to any agent or
knowledge possessed by any agent or other person acting on behalf of Underwriters shall not effect a
waiver or a change in any part of this policy or estop Underwriters &om asserting any right under the
terms of this policy, nor shall the tenns be deemed waived or changed except by written Endorsement
issued by Underwriters issued to form part of this policy.
21. PRINCIPAL PLACE OF PRACTICE

The Insured agrees that insurance coverage under this policy is available only if the Insured
maintains the principal place of practice in the location identified by the Insured in his Application
for insurance by Underwriters, and that relocation by the Insured to another principal place of practice
without notification to and agreement by Underwriters as evidenced by Underwriters' issuance of a
policy Declarations or Endorsement shall constitute an automatic termination of insurance coverage
under this policy.
22. NON-ASSESSABILITY

This policy is not assessable.
EXCLUSIONS

1.

No Defense or Payment of Damages
There are certain claims involving direct patient treatment that this policy does not cover.
Underwriters will neither defend any Insured nor pay any damages because of a claim, which arises
out of or results tiom any of the following:
A.

If not reported by the Insured to Underwriters during the policy period.
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B.

Any liability sought or imposed upon the Insured because of the Insured's status as a partner,
representative, associate, or joint venturer with any person or entity, or as a result of the
Insured's status as a member, shareholder, officer, director, trustee, agent, or representative of a
corporation (other than the Named Insured's solo professional corporation) or unincorporated
association.

C.

Any liability sought or imposed upon the Insured for acts or omissions of physicians,
professional corporations, or persons associated with or employed by the Insured other than
nurses, medical assistants, and persons not required to be licensed or certified to perform any
duties for which they are employed, unless the Insured has given written notice of such
employment or association to Underwriters within 10 days alter such employment or association
commences, and Underwriters have issued a Declarations or Endorsement identifying those
persons under the heading of "Non-Physician Healtheare Professionals."

D.

Any liability sought or imposed upon the Insured as a result of acts or omissions during any'
employment by the United States Government or any other governmental or public entity.

E.

Any liability sought or imposed upon the Insured as a result of the use, administrationor
prescription of any drug, pharmaceutical or medical device disapproved or not yet approved by
the United States Food and Drug Administration for treatnient of human beings, unless the
Insured has requested approval &om Undenvriters for the use, administration or prescription of
such drug, pharmaceutical or medical device and Underwriters have given such approval in
writing.

F.

Any liability sought or imposed upon the Insured as a result of an occurrence happening while
the license to practice medicine or the certification of the individual responsible for providing
direct patient treatment is not in effect.

G.

Any liability sought or imposed upon the Insured as a result of an occurrence involving the
dispensing of controlled substances during the course of direct patient treatment which happened
while the license or registration to dispense such controlled substances issued to the individual
responsible for providing direct patient treatment is not in effect.

H.

Any liability sought or imposed upon the Insured as a result of the Insured's activity as an
owner, shareholder, partner, investor, joint venturer, ofticer, director, administrator, or medical
duector of a hospital, clinic, ambulatory care center, sanitarium, skilled nursing facility, surgery
center, convalescent hospital or home, hospice, laboratory, free-standing treatment facility,
pathology laboratory, radiology facility, emergency or urgent care center, health maintenance
organization, health care service plan, preferred provider organization, or any similar health care
entity or delivery system, health care supply or support organization, or any other business
organization or operation, whether or not medically related, which is not identified as a "Named
Insured" or an "Additional Insured" in a Declarations or Endorsement. This exclusion shall
not apply to the extent the Insured's liability arises out of the Insured's rendering or failing to
render direct patient care a s outlined under Scope of Coverage, in the event of the Insured's
personal and direct participation in the events for which damages or liability is sought or
imposed.

I.

Any liability sought or imposed because of the Insured's written or oral agreement to hold
harmless, indemnify, or otherwise assume another's obligation or liability, if liability or the
amount of damages sought or imposed upon the Insured is greater than that which would exist in
the absence of such an agreement.

J.

Any liability sought or imposed, or sought to be imposed, as a result of intentional, willful,
criminal, malicious or kaudulent acts.

K. Any liability sought or imposed as a result of advertising, broadcasting, or telecasting activities.
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L.

Any liability sought or imposed for the Insured's acts or omissions while the Insured's principal
place of practice is other than that identified by the Insured in prior notification to Underwriters.

M. Any liability sought or imposed upon the Insured as a result of a claim for return or nonpayment
of fees or governmental payments for direct patient treatment.

N. Any liability sought or imposed upon the Insured as a result of any actual or alleged involvement
in any antitrust law violations.

0. Any l i i i t y sought or imposed for injury, damage, siclmess, disease, or death of any of the
Insured's employees, agents, or representatives, arising out of and in the course of such person's
employment by the Insured, or under any workers' compensation, unemployment compensation,
disability benefits, or similar law relating to employee benefits, welfare, or entitlements.
P.

Any liability sought or imposed upon the Insured as a result of any defect in goods or products
developed, manuhctured, assembled, sold, handled or distributed by the Insured or others
trading under the Insured's name, except that defects in goods and products which are dispensed
or administeredto patients of the Insured or altered by an Insured in his or her provision of
direct medicaltreatment are not excluded

Q.

Any liability sought or imposed for property damage to property owned, leased, or rented, in
whole or in party, by the Insured, or entrusted to the care, custody, and control of the Insured, or
the Insured's employees, agents, or representatives.

R

Administrative Proceedings
Underwriters will neither defend nor pay sanctions or penalties, which result fiom any of the
following:

S.

1)

Any disciplinary or administrative proceediig, such as a state medical licensing board
review; or

2)

A review of the quality of the Insured's care by agencies or entities conducting utilization
review for government and private insurance companies.

3)

A review of the Insured's billing practices by the Office of the Inspector General of the
Department of Health and Human Services, by the United States Department of Justice, by a
state agency, by a County, by a County Hospital, by a Hospital of any type, by any medical
health plan or provider when taking action which may result in the termination of your right
to provide services under any program for the provision of health care services.

Any liability sought or imposed for damage or injury resulting tiom:

I)

Surgical proceedings involving the spinal column, including the brain, unless:
a

Required by a bonafide emergency requiring immediate intervention; or

b. The Insured participates as an assistant surgeon only.
2)

Cosmetic Surgery

3)

The use of chymopapain.

4)

Chelation therapy in the treatment of cardiovascular disease.

5)

Refractive keratoplasty procedures, including but not limited to Lasik procedures.
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6)

Liposuction.

7)

The delivery of infants, except in the case of a bonafide emergency.

8)

The use of intragastric balloons or similar medical devices in connection with a program
directly or indirectly related to weight control or reduction.

9)

The practice of medical weight management including surgical weight reduction
procedures.

10)

Any treatment for sexual dysfunction, including but not limited to surgical alteration
procedures.

11) The practice of Telemedicine
12) The practice of the specialty of Emergency Medicine.
13) The use of drug shock therapy.
14) The use of laetrile.

15) The practice of diagnostic radiology, except in the case of a bonafide emergency.

2.

T.

Regardless of when any claim, loss, arbitration, or proceeding is reported to Underwriters, no
insurance coverage is afforded to the Insured for acts, omissions, events, accidents, or incidents,
which occur prior to the retroactive date.

U.

There is no coverage under this policy for payment of exemplary or punitive damages, civil fines,
or assessments.

V.

There is no coverage of any kind for any bodily injury or property damage:
1)

With respect to which insurance is or can be available to the Insured under a nuclear energy
liability policy.

2)

Which results fiom the hazardous properties of nuclear material for which financial
protection would be required under the Atomic Energy Act of 1954 (as amended) or for
which the Insured would be entitled to indemnity fiom the United States of America
pursuant to the Atomic Energy Act of 1954 (as amended).

Defense Only -No Payment of Damages
Underwriters will defend an Insured against a claim otherwise covered by this policy, which includes
allegations of:
A.

A guarantee of the results of any direct patient treatment.

B.

Sexual relations, sexual abuse, sexual contact, sexual intimacy, sexual battery, or sexual
exploitation by an Insured.

C.

An occurrence while any Insured rendering direct patient treatment is under the influence of
alcohol, narcotics or hallucinogenic agents, or which results from other substance abuse.
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In consideration of payment of premium, in reliance upon the statements and representations in the
Application (s) for insurance and the Declarations made a part hereof; and subject to all the terms of this
policy, Underwriters agree with the Named Insured physician as set forth above.

This policy shall not be effective for any purpose unless and until a completed Declarations is issued to the
Named Insured physician by Underwriters. Such Declarations shall form a part of this policy.

NAS Insurance Services, Inc.

By:

A
On behalf of the Underwriters

providing this insurance.
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Eric S. Rossman, ISB #4573
Erica S. Phillips, ISB #6009
ROSSMAN LAW GROUP, PLLC
737 N. 7~ Street
Boise, Idaho 83702
Telephone: (208) 33 1-2030
Facsimile: (208) 342-2 170
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife, ,

)

CASE NO. CV PI 0615687

1

1
Plaintiffs,

CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRLBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD,
M.D. EFFECTIVE FROM JUNE 1,2004 TO
JUNE 1,2005 WITH AN RETROACTIVE
EFFECTIVE DATE OF JUNE 1,2003; NAS
INSURANCE SERVICES INC.,a California
corporation,

)
)
)
)
)
)

FIRST AMENDED COMPLAINT
AND DEMAND FOR JURY TRIAL
AND DECLARATORY
JUDGMENT

1
)

1
)

1
1

1
Defendants.

)

COME NOW, H. RAY HARRISON and JULIE HARRISON, the above-named
Plaintiffs, and for cause of action against the Defendants, CERTAIN UNDERWRITERS AT

000'76
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LLOYD'S, LONDON SUBSCRIBING TO POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM JUNE 1, 2004 TO JUNE 1, 2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF JUNE 1,2003, and NAS INSURANCE SERVICES,
INC. hereby COMPLAIN AND ALLEGE as follows:

PARTIES
1.

At all times mentioned herein, Plaintiffs H. Ray Harrison and Julie Anderson

were and now are a common law married couple which common law marriage was established prior
to January 1, 1996, and residents of Ada County, Idaho. Such common law marriage was formalized
on June 5,2004.
2.

Defendant, Certain Underwriters at Lloyd's, London subscribing to policy

no. 20056 issued to Jeffrey Hartford, M.D. effective from June 1, 2004 to June 1, 2005 with a
retroactive effective date of June 1, 2003 (hereinafter "Lloyd's"), at all times herein mentioned
have been, and presently are licensed by the Idaho Department of Insurance.

3.

Defendant NAS Insurance Services, Inc. (hereinafter "NAS"), at all times

herein mentioned has been, and presently is, a California corporation doing business in the State
of Idaho, and an authorized Correspondent for Lloyd's.

4.

In August of 2006, Dr. Jeffery Hartford executed an assignment of his

causes of action against Lloyd's and NAS to Plaintiffs in this matter.

JURISDICTION AND VENUE
5.

The Court has jurisdiction in this matter pursuant to Idaho Code 9 1-705.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
AND DECLARATORY JUDGMENT 2
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6.

Venue is proper, pursuant to Idaho Code

5 5-404 because

Plaintiffs'

residence is in Ada County and the acts and omissions complained of occurred in Ada County.

GENERAL ALLEGATIONS
7.

On November 15, 2003, Plaintiff H. Ray Harrison ("Mr. Harrison") was

admitted to Saint Alphonsus Regional Medical Center's ("SARMC") emergency room.
8.

Mr. Harrison was seen in the emergency room by D. Lee Binnion, M.D.

9.

Dr. Binnion spoke with Dr. Jeffrey Hartford ("Dr. Hartford) who was the

admitting physician for Mountain States Medical, employer of Mr. Harrison's regular physician.
10.

Dr. Hartford admitted Mr. Harrison to SARMC.

1 1.

Dr. Hartford assumed responsibility for Mr. Harrison's care as the attending

12.

Over the next week, Mr. Harrison's condition steadily deteriorated as he

physician.

became less and less responsive to outside stimuli. On November 22,2003, Dr. Hartford requested a
neurological consult by Dr. Martha Cline. Dr. Cline diagnosed Mr. Harrison with Central Pontine
Myelinolysis (CPM) occurring in the setting of severe hyponatremia with subsequent correction.
13.

That same day, Dr. Michael Minas assumed care fiom Dr. Hartford as Mr.

Harrison's attending physician and, upon request of Mr. Harrison's family, transferred Mr. Harrison
to the SARMC intensive care unit.
14.

Mr. Harrison suffers fiom severe and permanent neurological injury which

requires care and assistance in all aspects of daily living.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
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15.

At the time of Dr. Hartford's treatment of Mr. Harrison, Dr. Hartford was the

owner of a Physicians and Surgeons Professional Liability Policy issued as Policy Number 200056
(hereinafter "the policy") by Lloyd's. A true and correct copy of this policy is attached hereto as
Exhibit "A."
16.

The Correspondent on the policy was NAS, and all claims were to be

submitted to NAS.
17.

The policy was a "claims-made" policy under which coverage was limited to

events occurring on or after the retroactive date of the policy and first reported by Dr. Hartford to
Lloyd's through NAS prior to termination of the policy or within any policy period or additional
reporting period applicable to Dr. Hartford.
18.

The policy was effective June 1,2003, to June 1,2004.

19.

The policy limits were $1,000,000.00 per claim.

20.

The policy entered into between Dr. Hartford and Lloyd's contains no

exclusions for the type of care rendered to Mr. Harrison by Dr. Hartford.
21.

Prior to June 1, 2004, NAS received notice of Dr. Hartford's claim for

coverage arising from his treatment of Mr. Harrison.
22.

On March 2,2004, Mr. Harrison filed a Medical Malpractice Pre-Litigation

Screening Panel application, naming Dr. Hartford as a defendant.
23.

The Pre-lit complaint alleged medical negligence and breach of duty by Dr.

Hartford in hls treatment of Mr. Harrison.
24.

On April 28,2004, Plaintiffs filed suit in the Fourth Judicial District of the

State of Idaho.
FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
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25.

In this Complaint, Plaintiffs alleged that Dr. Hartford was negligent in his

treatment of Mr. Harrison and committed negligent andlor intentional infliction of emotional
distress.

26.

A panel of the Idaho State Board of Medicine held a hearing on the Pre-

litigation complaint on July 7,2004, and issued its report and recommendation on July 20,2004.
27.

The panel concluded that Dr. Hartford had been negligent in his treatment of

Mr. Harrison and recommended settlement of Mr. Harrison's claims prior to trial.
28.

On August 27, 2004, Lloyd's notified Dr. Hartford that it was voiding the

policy between itself and Dr. Hartford.
29.

The stated basis for voiding the policy was a violation of provisions of the

Second Amended Stipulation and Order entered into by the Idaho State Board of Medicine and Dr.
Hartford.
30.

Neither Lloyd's nor NAS refunded any premiums paid by Dr. Hartford for the

3 1.

On or about August 16,2006, Plaintiffs reached a settlement with Dr. Hartford

policy.

for their claims against him in the sum of $1,000,000.00.
32.

This settlement included an assignment of any and all of Dr. Hartford's claims

against Lloyd's and/or NAS resulting from the denial of coverage for claims asserted by Plaintiffs.
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COUNT ONE
(Breach of Contract)

33.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1 through

32 set forth above, and incorporate the same herein by reference.

34.

The insurance policy issued by Lloyd's to Dr. Hartford constitutes a valid,

binding, and enforceable contract of insurance between Lloyd's and Dr. Hartford.
35.

Dr. Hartford paid all premiums due, submitted all proofs of loss required,

and performed all other obligations and conditions required under the contract of insurance.
36.

Lloyd's refusal to pay the claims submitted by Dr. Hartford according to

the terms of the policy constitutes a substantial and material breach of the contract.
37.

As a direct and proximate result of Lloyd's breach of contract, Dr. Hartford

has suffered damages in an amount exceeding $1,000,000.00 to be proven with certainty at trial.
38.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code $8 41- 1839, 12-120(3) and 12-121.
COUNT TWO
(Breach of the Implied Covenant of Good Faith and Fair Dealing))

39.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1 through

38 set forth above, and incorporate the same herein by reference.
40.

The insurance contract between Dr. Hartford and Lloyd's includes an

implied covenant of good faith and fair dealing by both parties.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
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41.

Lloyd's refusal to pay the properly submitted claims by Dr. Hartford

substantially nullified a benefit to which Dr. Hartford was entitled under the terms of the
contract, and thereby breached the implied covenant of good faith and fair dealing.
42.

As a direct and proximate result of Lloyd's breach of the implied covenant

of good faith and fair dealing, Dr. Hartford has suffered damages in an amount exceeding
$1,000,000.00 to be proven with certainty at trial.
43.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code 55 41-1839, 12-120(3) and 12-12 1.
COUNT THREE
(Tort of Bad Faith)

44.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1 through

43 set forth above, and incorporate the same herein by reference.
45.

In handling Dr. Hartford's claim, Lloyd's has acted in tortious bad faith by

negligently, intentionally, and unreasonably denying payment on the claim and, in the process,
has harmed Dr. Hartford in such a way not hlly compensable at contract.
46.

As a direct and proximate result of the bad faith handling of Dr. Hartford's

claim, Dr. Hartford has suffered damages in an amount exceeding $1,000,000.00 to be proven
with certainty at trial.
47.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code 8 tj 4 1- 1839, 12-120(3) and 12-121.
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48.

Lloyd's actions as alleged herein constitute intentional, reckless, willhl

acts in gross deviation of reasonable standard of conduct.
49.

Plaintiffs hereby reserve this paragraph for a claim of punitive damages

pursuant to Idaho Code !j 6-1604.

COUNT FOUR
(Requestfor Declaratory Relie3
50.

Plaintiffs hereby reallege the allegations contained in Paragraphs 1

through 49 set forth above, and incorporate the same herein by reference.
5 1.

An actual, justiciable controversy exists between Dr. Hartford and Lloyd's as

a consequence of Lloyd's refusal to pay Dr. Hartford's claims under the terms of the insurance
policy. A declaration by this court of the parties' respective rights, duties and obligations regarding
the litigation will resolve the controversy.
52.

Neither Lloyd's nor Dr. Hartford has sought any previous adjudication of

their respective rights under the insurance policy regarding the litigation.
53.

There is no provision in the express language of the insurance policy that

excludes Dr. Hartford's claims for coverage for the type of medical treatment provided to Mr.
Harrison.
54.

Lloyd's attempt to void the policy has failed by reason of its failure to timely

refund premiums paid by Dr. Hartford.
55.

As such, Lloyd's refusal to accept the claim is in conflict with the terms of

the insurance policy and established law and Plaintiffs request a declaration from this Court that

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAZ,
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Lloyd's is obligated to indemnify Dr. Hartford and pay any and all sums owed by Dr. Hartford, by
reason of settlement or judgment, to Plaintiffs, resulting fiom the negligence of Dr. Hartford up to
the limits of coverage of the Physicians and Surgeons Professional Liability Policy.
56.

Plaintiffs are entitled to recover their attorney fees and costs incurred in

prosecuting this action pursuant to Idaho Code §§41-1839, 12-120(3) and 12-121.
57.

Plaintiffs respectfully request that this court order a speedy hearing upon

Plaintiffs' action and advance the action upon the calendar as provided by Idaho Rule of Civil
Procedure 57.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs demand judgment and relief as follows:
1.

For a declaratoryjudgment finding that Dr. Hartford is entitled to payment

of his claims under the terms of the insurance policy issued by Certain Underwriters at Lloyd's,
London;
2.

For an award of money damages against Certain Underwriters at Lloyd's,

London representing a full and fair amount of compensation for all special, general and
consequential losses suffered by Dr. Harford in an amount to be determined at trial;
3.

For Plaintiffs' reasonable attorney fees and costs of suit;

4.

For prejudgment interest under each of the losses suffered by Dr. Hartford

as provided in Idaho Code !j 28-22-104; and
5.

For such other and further relief as the Court deems just and proper.
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DEMAND FOR JURY TRIAL
Plaintiffs demand a trial by jury composed of no less than twelve persons on all
issues so triable.
DATED this

Bday of October, 2006.
ROSSMAN LAW GROUP, PLLC
By:
Attorneys for Plaintiffs

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
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VERIFICATION

STATE OF IDAHO

1
) ss.

County of Ada

1

JULIE HARRISON,being first duly sworn, deposes and says:

That I a m one of the Plaintiffs in this matter, that I have read the foregoing
Complaint, know the contents thereof, and believe the facts therein stated to be true and correct
to the best of m y knowledge and belief.
DATED this

ZL

d'day

of October, 2006.
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EXHIBIT "A"

Lloyd's, London
This 1nsurance is effected with certain Underwriters at Lloyd's.
London (not incorporated).

This Certificate is issued in accordance with the limited
authorization granted t o the Correspondent by certain Underwriters at
Lloyd's. London whose names and the proportionsunderwritten by
them can be ascertained from the office of said Correspondent (such
Underwriters being hereinafter called "Underwriters*') a n d in
consideration of the premium specified herein. Underwriters d o hereby
bind themselves each for his own part, and not one for another. their
heirs. executors and administrators.
The Assured is requested to read this certificate. and if not
correct. return it immediately to the Correspondent for appropriate
alteration.
In the event of a claim under this certificate, please notify the following
Correspondent:

16633 VENTURA BLVD

SUlTE 500

ENCINO, CA 91436

CERTIFICATE PROVISIONS
1. Signature Required. This certificate shall not be valid unless signed by the Correspondent on the attached
Declaration Page.
2. Correspondent Not Insurer. The Correspondent is not an Insurer hereunder and neither is nor shall be liable
for any loss or claim whatsoever. The Irwuws hmunda are those individual Undetwriters at Llayd's, Lnndon
whqse names can be arcertained as hereinbefore set forth.
3. Caocellatioa. If this certificate provides for cancellation and this certificate is cancelled after the-inception
date earned premium must be paid for the time the insurance has been in force.
4 Service of Suit. It is agreed that in the event of the failure of Undenvriters to pay any amount claimed to be
due heremkc, UndeMnirers, at the request of any pason or entity insured hereunder, w i l l submir to the jurisdiction
of any court of competent jurisdiction within the United States, Nothing in this Clause constitutes or should be
deemed to constitute a waiver of Unduwciters' right to commence an action in any court of competent jurisdiction
in the United States, to remove an action to a United States District Court, or to seek a transfer of a case to another
court, as permitted by the laws of the United States or of any state, territory, or district in the United States. It is
further agreed that service of process in such suit may be made upon the firm or person named on the attached
Declaration Page and that in such suit instituted against any one of them upon this Policy. Underwriters will abide
by the final decision of such court or of any appellate court ia the event of an appeal.
The above-named party is authorid and directed to accept service on behalf of Underwriters in any such suit
upon the q u e s t of any person or entity to enter a genaal appearance on behalf of Underwriters in the event such a
suit shall be instituted.
Further, pursuant to the applicable statute of any state, territory or district of the United States, Underwriters
shall designate the Superintendent, Commissioner or Director of Insurance or other officer specified for the purpose
in the statute or any successor in office. as Underwriters' true and lawful attorney, upon whom may be served any
lawful proass in any action, suit or proceeding instituted by or on behalf of any person or entity insured hereunder
or any beneficiary hereunder arising out of this Policy, and hereby designate the firm or person named on the
attached Declaration Page as the party to whom such officer is authorized to mail such process.
5. Assignment. This certificate shall not be assigned either in whole or in part without the written consent of the
Correspondentendorsed hereon.
6. Attached Conditions Incorporated. This certiticate is made and accepted subject to all the provisions,
conditions and warranties set forth herein, attached, or endorsed, all of which are to be considered as incorporated
herein.
7. Short Rate Cancellation. If the attached provisions provide for cancellation, the table below will be used to
calculate the short rate proportion of the premium when applicable under the terms of cancellation.
Short Rate Cancellation Table For Term of One Year

R S S oppticabk to insunncc with t

m kss Uun or m ~ than
n one year:
If insurpnce ha been in force for one y e ~ or
r ksr.apply thc Ehon rate tabk for annual insururc to the WI annual premium determined rs for insurance written
fora ~cnnofoncyear.
B. I f insu~ccha bccn in force for more lhvl onc y u r .
I. Duamine lulllMWtllpremium as foc inaurame written for 1 term of onc ycar.
2. Dcducl such pnrnium from the full.iarutnncapremium and on the ffimainderc&uhk the pro rat. camcd premium on the basis of the ratio ofthe length of
time beyoad one year the insw~ncehas been in hto the kngtb of h e beyond one ycar for whicb che policy was originally wriau.

A

3. ~ ~ ~ i n ~ w i m ~ ( I ) d ( 2 ) r o ~ ~ p r u a * m ~ I u l l p r i o d L I ( - h L ( b e e a i n h

a

INDICATION
A'l7-N:
AGENCY!

KYIY(IRlchcnelt
Wnb Allinity Group Sewice-ldrc

ME AUR PtlTASElD

FAX:
(MB)338-64(39
WDICATION EXP DAT& 5 Days

rdOFFER THE FQItOWMG SNDJCATJUN l%&4S6 NUTR TZUT TffJS fIVDWAT1ON IS &tSEt)

ON C O W R I G S Lf.c76n ICSLOW. /bV rZIE REPRSRWA?'fVE OF Z7SE LVSUREn, I f IS IWCWdrt'NT VPQN YOU TO
REWIFW
TERMS OP T#JlSJNDtCXt7ON C%REFUW,Y, AS T7J8COYERIGES' IZRMS AND CONDI7ONS OF THE
JNDICArrON AM%Y
DiFFElRW TUAN TlItWE RIQUlSsTCD,C'4C WR1h'CI=SERVICES, JNC.. DISCfAIMS A NV
Hk3PI)MJRJWTY FOR YOUR tXJLURE TO RECONCIlJ? IHE U R J G W ~SURMISSION WlT'lf COYEJ1AGB LISTlVJT'I# TNLS' INOICATZON. THIS COVEMGE W Y N t W d E BOUND m O U T A r U U Y 8X):CUTBE)BROWEMGE
AGUEXMENT.
The terror of our quote arc as brlIow$;

Currier:

Uoydw of London

Cavemgc:

Prvfw~ioualLiability

Term:

611i2084 to 6/112005

Per Qnim
~ o n u a kAggregstc

I'cr Claim
Terms 9t Coaditions:

Premium h due upor receipt d l n v o h ,

AGENT IS RESPONSIBLE PcbR FILING ALL SURPLUS LlNES TAXES, FII.1NC.S AND
FEES.
Writlen raquert to bind is rtquircd.
'I'bis k a cLlW -Made policy, aad aU claims rfportcd must occur af&r th&dfcclha l u t e of lht
pliq. This palicy
speeilicnlly excludes any pcnding clnlms orany koawrt to lbc iawrect prior l o 14c inception date of
this policy.
DC~VRSC
in addition to tho limits ofthe lirbility is avfbiloblc for an addit~onnlprcrnium of$7,7dB
Extended Repom'ng Options: Onc Yedr- 200% of Aarrual Pnmium
Fivc Years 500% of Annual Prcmiurn

--

Subject to: Tbc Surplus Cine Form bciag completed within I S days of bindin$.

1jUU.l.

I

.

:VuvICI L ' L J F

-1

Eadrnemcntr:

g

r. 1 4 1 1 3 ~

II?.VII'J

(--

W Surgical nad Surgical Assuthg Erclr#ior
EM f.rrer$abcy Madkine Exclwlor.
E O nk~aottic
~
R ~ ~ C I~Ox cLh~~ l o a .

El2 Procedure Cre!utlao Rndorscnrewt
1. Prenwt~l
Services.
2. Clalrrr nrLing out of wtvices provided for or- on cllnlcnl irialm.

3. Ro4ur (OWRmhadoummiw)

4 T l c .rr;adainbtmtloS or p m d p t i o n ol;rmpbctamin*0.
S lk drug cbnbiaatbn c.ocnraoaly calM "phm-fan ( b n m i r aka PhrntctaDiac-4
Pandbah rk FmCrn@k\6,
Flurambe)
6. l'ht aso, ami-lioa,
or pmcdptbn of Human Chorjonic Gouadbrttopkr (HCG) in the
trtrclrfnt otobcrky or
weight CIMtrd
P

,

No.pruwtp4lol tpbadrlne, ray aon pwcriplior cantaking Epbedriae, -a-Epkdrlne
wEpbeddar
AUukldr, or Epbedrine distributed andcr ary atbcr name d r k any olbcr k r m indadiq hi
7.

hht fimitod to

Ma louag,

SInicn, EpbrdnSiFcuS Ephtdrn Imtcnnedia, Epbcdto Rqwlscfilu.
EFttsala, Cocrwhy Mtllon,
Monnoa Tcr. BrighamTen, Yqurw Tea, OeMt Tea, or Tearrr?rtmTea.
€28Rsrlrrlon ot(=ovrrrne Cor Nan-Physicha Inrrwred.
1. Erk NIP us, P.A. fir must U
I kb o w
~ laturance),
M7 Nnrlmr b I ~ i 6 ( r
Eplrcdra, E-ra,

E58 W~rKXvilExclusion

W bcum Tmrw &dor~umeat
L'48 Medial Director of Norslag Home Exclralon
ESZ Sexual Abuse Excluwton Endonrmcnt

E57 Mimilnun 12aratd Premium Endorstructrt
Y samicsm:
Policy Pce
Statc Tir*
Sttmpiag Fee:
7(8trll

AGAIN, KREF JN M l N n T H A T

THE COVERAGES OFFERBD IN THlS INDICA'flON MAY INPFER FROM

THAT'

IN THE APPLICATION. FAILURE TO PIIOVtnE TIlE REQtlFmEn C ~ V E P A C GSHALL IMPOSE NO
LJAbILITY ON CRC INSURANCE SORVICFS, INC. OH ITS COMPANla.

HEQUESTRQ

'Thank you far giving us the opportunity la work on year business.

rI

Submission X : 2314679

Jeffrey F ~artfwci,MD
--

Agency Response: [ ) Yes, please bind as per INOICATION, effective;_..

-

I

(complete and Fax back)

[ S~~ned
&x

Date:

-i

Item I.

Service of Suit:
Mendes & Mount, LLP
725 South Figueroa Street, 19&Floor
Los Angeles, CA 90017-54 19

Dated

June 30,2003

NAS INSURANCE SERVICES, INC,

JT-I 7

ENDORSEMENT
SURGICAL AND SURGICAL, ASSISTING EXCLUSION

N e i k defense nor indexmity hmaace coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal p t r m d q p , hcidcm, accidents or events rwuhing h r n the performance of surgery or assisting at surgtry by the
insured, unhs speCifjCBUyendorsed onto the policy by Underwriters.

For tb purpose ofthis EncLusioq surgery is defined as cutting proceduFes (except simple repair of hceratio~~~,
and
excision of lesions limited to the s t i n and inrmcdiate subcutaneous tissue), the practice of anesthesiology, andlor
otthopadica.

This Exclusion sball apply only to surgery or surgical assisting upon patients by the Insured on or after the effective date
ofthis Eodorsemnt.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E03 (02)

Expiration:

June 1,2004

ENDORSEMENT
EMERGENCY MEDICINE/EMERGENCY ROOM PRACTICE EXCLUSION

Neither & f e w nor indemnity insurance coverage is available under this policy for claims, civil lawsuits, arbitrations,
Itgal proceedings, incidents, accidents or events resulting from the practice of emergency medicine by the Insured as a
contmctor to or cmploycd physiciaaat any outpatient $cility or hospital d a i i t e d as or offering mmgency mdical
senices.

This Bxclusioa shall apply only to emergency mdlcasewices delivered to patients by the Insured on or after t&c effective
date of this Elldomxwnt

I

Policy No:

200056

Name:

JeffreyF. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003

E05 (02)

Expiration:

June 1,2004

ENDORSEMENT
DIAGNOSTIC RADIOLOGY EXCLUSION

Neithet defense nor M t y immnce coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal proceadinga, urccidrmts or cvcnta resulting from the performanceof myeiography, angiangiohy, ~ ~ W ~ M ) U S
pplogrpm, or any other diagnostic radiologic procedure by the rosured

This ExcWou ahall apply only to diagnostic radiologic proccdum delivered to patients by the Insured on or after the
effective date of this Endorsement

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
E07 (02)

Expiration:

June 1,2004

c.

EIzD.

,

-

*.

RECEIVED TIME

JUN. 17.

2 : 32PM

6-6.03
mtt

-

ENDORSEMENT
EXCLUSION OF COVERAGE FOR ADDITIONAL INSURED

Underwriters agree with the Insured that coverage under this policy for the'following individual employed by the Insured
art excluded &omcovetage under this policy as an Additional Insured as outlincd in the Definitions ofthis policy.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1.2003

Policy Effective Date:
Endorsement No.

June 1,2003
E28 (02)

Expiration:

June 1,2004

ENDORSEMENT

U.S.A.

NUC!LEAR INCIDENT EXCLUSION CLAUSETJABILWY-DIRECT(BROAD)

For a t k d m m fa hw-

-

m

d

of rhefollowing J a P s v m h the USA, ifr T87UOries a d Possesswns, Puerta R i m
~
~

Owners, LundbLmtdo
l rdr and Tma& Liabiuty, GntractualLiability, Ekwtor Liubilip. Owners or Contmabrs
(incldhg)
Ru,tectiw UabUity, M M u f w e r s and ContradorsLkabiliQ, P m k t Liability, Proftwwnal
and M@ractice Wilily,.Wxdwpm Liability, Garoge Liabil*, Automobile Liability ~~g
Marsackusettr
Motor Vehicle or Garage LiabUcty),

I

not being i?swancesor the c z l h m m to which the NuJear I ~ ~ : i d e n t E k h wCnk u s e - L i o b i l i t y - flimited)
~

@docs not apply

L

Under any Liabiity Coverage, to iajury, sickness, disease, death or destruction
(a)

with respect to which an insured under the policy is also an insured under a nuclear energy liabiity policy
issued by Nuclear Energy Liabiity Easurance Association, Mutual Atomic Energy Liability Underwriters or
Nuclear insurance of Canada, or would be an insured undet any such policy but for its temhtion
upon exhaustion of its Iimit of liabiliw, or

(b)

11.

resulting kom the hazardous properties of nuclear material and with respect to which (1) any person or
organization is requhed to maintain financial protection pursuant to the Atomic Energy Act of 1954, or any law
amendatory thereof, or (2) the insured is, or bad this policy not been issued would be, entitled to indemuity ftom
the United States of America, or any agency thereof, under any agreement entered into by the United States of
America, or any agency thereof, with any person or organization.

Under any Medical Payments Coverage, or under any SupplementaryPayments Provision relating to immediate
inedicalor surgical relief, to expenses incurred with respect to bodily injury, sickness, disease or death resulting from

the bazatdoYsproperties of nuclear material and arising out of the operation of a nuclear facility by any person or
organization

III.

Under any Liability Coverage, to injury, s i c k , disease, death or destruction resulting fiom the hazardous properties
of nuclear mate&l, if
(a)

the nuclear material (1) is at any nuclear facility owned by, or operated by or on behalf of, an insured or (2) has
been discharged or dispersed therefrom;

(b)

the nuclear material is contained in spent he1 or waste at any time possessed, handled, used, processed, stored,
transportedor disposed of by or on behalf of an insured; or

(c)

the injury, sickness, disease, death or destruction arises out of the W s h g by an insured of services, materials,
parts or equipment in connectionwith the planning, constructionmaintenance. operation or use of any nuclear
facility, but if such facihty is located within the United States of America, its temtories or possessions or
Canada, this exclusion (c) applies only to injury to or destruction of property at such nuclear facility.

WAR AND CIVIL WAR EXCLUSION ENDORSEMENT

Notwitbstadq any provisionto tbr; contra^^ within this insurance or any endomawat hreto it is a g r d that this
insurance excludes bss, damage, cost or expense of whatsoever nature directly or indirectly caused by, r d t i a g h m or
in coonection with any of the followhg regardltss of any other cause or event c o o t n i co~wrendyor in any othcr
saq~totbeloss,

1. war, invasion, acts of foreign enemies, bstdities or warlike operations (whether war be dechred or not), civil war,
rebellion, revolution, on,civil commotion assMling tbc proportiom, of or amounting to an uprisii miliEary or
usurped power, or
2. my act of tern&

For tfre purpost of dsis cndomment an act of tenorismmans an act, inchding but not limited to the use of force or
violeaca and/or tbe dueat thereof, of any personor &s)
of pxmw, whether acting do* or on behalf of or in
connectionwith any o ~ o n ( s or) govcmamc(s), committad for political, religious, ideological or similar purposes
including the intention to influence any government d o r to put the public. or any section of the public, in fear.

This endorsement also excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by,
resulting from or in connection with any action taken in wntrolling, preventing, suppressing or in any way relating to 1
andlor 2 above.
If the Un&pmiters allege that by reason of this exclusion, any loss,damage, wst or expense is not covered by this
ixmrance the burden of proving the contrary shall be upon the Assured. In the event any portion of this endorsement is
found to be invalid or unenforceable, the remainder shall remain in full force and effect.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E38 (02)

Expiration:

June 1,2004

ENDORSEMENT
LOCUM TENENS EXCLUSION

N e i k defense nor indemnity insuraace coverage is available under this policy for claims, civil lawsuits, arbitrations,
legal pmcewbp, incidents, accidents, or events resulting h m the medicalservices r e d x e d as locum tenens by the

Lirwcd.
The Insured's m e d i i proft99ioaal Liability policy is changed to add ths following under

For the purposes of this Endorsement, locum tenens is &fined as follows: A physician who temporariiy carries

on the practice of an absent doctor, providing the same services as the physician.
Failure to comply with these restrictions will render this policy null and void.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1, 2003
E40 (02)

Expiration:

June 1,2004

ENDORSEMENT
MEDICAL DIRECTOR OF NURSING HOME EXCLUSION

TBen is no coverage under this policy for claims,civil lawsuits, atbiitions,legal procaadtgs, incidents, accidents m
eveng resulting brom the actions of the b u d wben acting as a Medical Jhxtot ofa Nun,ing Home or Adult Day Case
Facil'i. For dre puposa of tbis eadorsemmt, a nursing how is deEiatd as an iodepeedemt living fircility, assistad living
facility, intenne!diate care facility, skilled nursing facility, Abheimer's care facility, Contiming Care Retiremat
community or any other Wre residential facility.

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
E48 (02)

Expiration:

June 1,2004

SEXUAL ABUSE EXCLUSION

I

In consideration of thei premium charged, it is agreed that the policy MPL 2002 page 15 of 16 is henby amended as
follows:
Exclusioos, Section (2) Defense Only - No Payment of Damages item (B.) is removed in its entirety.

It is htb~
agreed that the following exclusion is added to the policy.

X.
No coverage shPll apply under this policy to any claims involving the use of d v e
iduence or power on any patient, or the actual or alleged inappropriate physical contact or contact that is
deemed by or alleged by ttae p l a i d to be sexual or io any way u n w e l c o d

Policy No:

200056

Name:

Jeffrey F. Hartford, M.D.

Effective:

June 1,2003

Policy Effective Date:
Endorsement No.

June 1,2003
E52 (03)

Expiration:

June 1,2004

ENDORSEMENT
STIPULATED SETTLEMENT AND DISCIPLINARY ORDER

In consideration of the premium charged tk attached Stipulated Settlement and Disciplinary Order, dated
January 29, 1999, is hereby made part of the policy. Any failure to adhere to the terms and conditions of the Order will be
. in violation of the policy and will rcnda the coverage void
8

Policy No:

200056

Name:

Jefliey F. Hartford, M.D.

Effective:

June 1, 2003

Policy Effective Date:
Endorsement No.

June 1,2003
E55 (03)

Expiration:

June 1,2004

IDAHO BOARD OF MEDlClNE
I cedfylhal thb document Is a true
and coned copy of the odald on

Jean R - Uranga
URMGA 6 W

G

A

.

714 North 5th Street
P - 0 - Box 1678
Boise, Idaho

83701

Teleqhone: ( 2 0 8 ) 342-8931

Facs&nile:

s/09/03

( 2 0 8 ) 384-5686

the

~tto;neys for

BEFORE

Dale

Board

.

THE BOARD O F

PROFESSIONU4 DISCXPLINB O F

THE IDAHO STATE BOARD OF HEDICXNE

Xn rhe Matter of:

Case No.

JEFFREY F - HARTFORD, M - D , ,
L i c e n s e No. M-5269,

1
1
1
)

SECOND M E N D E D

Respondent.

)

-

COMES N O W

1

95-033

STXPULATION AND ORDER

the Board OF Professional Discipline of t h e Xdaho

State Board o f Medicine, hereinafter referred to as the Board, and
Jeffrey

F.

Hartford, M. D . , hereinafter referred to as Respondent,

and s t i p u l a t e

and agree as

follows:

-

I

Respondent is the holder o f

an Idaho l l c e n s a to practice

medicine and surgery, L i c e n s e No. M-5269, issued by t h e Idaho State

Board of Medicine on September 2 , 1987.

Said l i c e n s e is subject to

2

the provisions

of T i t l e 5 4 ,

Chapter 18, Idaho Code, commonly known

as the Medical. P r a c t i c e A c t .

xr
On December 18, 1995,

Respondent e n t e r e d i n t o a S t i p u l a t i o n

and Order w i t h t h e Board to address the Board's

concerns regarding

personal use of alcohol and controlled substances by Respondent.

RECEIVED TIME MAY.14.

2:53pM

JH 19

00104

The Stipulation and-order e s t a b l i s h e d c e r t a i n terms and conditions
and

Respondent

violated

those c p n d i t i o n s ,

Based

upon

tho-

violations, an Order of Telnporary suspension' was entered' by the

-.

Board on Septanber 16, 1996.
On

March

21,

1997,

Respondent

entered

into an -ended

s t i p u l a t i o n and Order v i t h t h e Board t o address the additional

concerns regarding personal use Of alcohol and controlled substanoas by Respondent.

The s t i p u l a t i o n and order a l s o e s t a b l i s h e d

c e r t a i n terms and conditions
conditions.

and

Respondent again vioLaCed

those

Based upon those Lurther v i o l a t i o n s , another O r d e r of

Temporary Suspension was issued by the B o a r d on September 2 5 , 1 9 9 8 .
A disciplinary Complaint w a s a l s o filed O c t o b e r 19, 1 9 9 8 -

XXI

The acts and practices of Respondent, as a l l e g e d in Paragraph

11 above, constitute violations of the Medical Practice A c t in t h a t
Respondent has practiced medicine

in v i o l a t i o n of a voluntary

restriction o r t e r m of probation pursuant to t h i s chapter,

in

violation of Idaho Code S54-1814(19).
IV
T h e Board b e l i e v e s

it has sufticient evidence to support

disoiplinary a c t i o n based upon these allegations, but rather than

pursuing a formal investigation and h e a r i n g ,

the p a r t i e s are

?

voluntarily enterinq i n t o this Second Amended stipulation and order
for the purpose

of

informally respgnding to t h e concerns of the

Board and Car the purpose o f providing an acceptable procedure for

d e a l i n g w i t h the alleged problems.

Respondent knowingly and voluntarily waives any right to a

RECEIVED TIME

MAY. 14.
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formal h e a r i n g , to present evidence, to cross-examine ~ L t n e s s e s , to
reroonsideration

and

appeal

and to o t h e r r i g h t s accorded

pursuant to the ~dministrative Procedure A c t and

the

him

Medical

Practice A c t w h i c h he might otherwise possess w i t h respect to this
secokd Alended s t i p u l a t i o n .

I h order to respond to these allegations, Respondent hereby

-

st2pulakes and agrees t h a t :

(a)

Raspondent's license to practice medicine and surgery in
the S t a t e of Idaho shall remain suspended f o r six ( 6 )
months

from his discharge from Spxingbrook Northwest,

which occurred on November 13, 19 98.
( 1

Respondent s h a l l abstain completely from the personal use

or possession of drugs, except those prescribed, administered, or dispensed t o him by another so authorized by

law

w h o has

f u l l . knowledge of ~ e s ~ o n d e n t * h
; i s t o r y of

chemical dependency.
(c)

Respondent s h a l l a b s t a i n completely from the Use o f

alcohol.
(d)

Respondent shall submit t o random u r i n e screenings f o r
drugs Oh a weekly basis or as otherwise directed by the

IMA Peer Assistance Program.
Program

shall

immediately

The IMA Peer Assistance
inform

the

Board

of

any

positive screening r e s u l t s .
3_

(e)

The Board r e t a i n s t h e right to require, and Respondent
agrees to submit, blood or urine s p e c i m e n s f o r analysis

upon r e q u e s t and w i t h o u t prior n o t i c e .
(f)

Respondent shall execute a contract w i t h t h e I m Peer

RECE l Y E 0 T /ME MAY. 14.
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1.

~ s s i s t a n c eProgram and shall comply Fully w i t h t h e terms

and conditions of that contract and shall authorize Che

to provide the Board with regular s t a t u s reports-and

.

all records of the program.

(g)

Respondent s h a l l have a monitoring physician, approved by
the Board, who shall monitor h i m and provide the Board

with

reports

Respondent

is

on

the doctorls progress

status.

to ensure that said reports are fonrarded

to the Board on a quarterly basis-

designated

and

monitoring

physician

In

the event t h a t

the

unable

or

becomes

unwiLling to-serve in this capacity, Respondent must

.

inunediateiy- so notify t h e Board in writing,

arrangements acceptable to the Board for

and m a k e

another

physi-

c i a n to monitor his progress and status a s soon a s
practicable.

(h)

Respondent shall provide a l l employers and the C h i e f of
S t a f f at each hospital where he has,

a p p l i e s for, or

o b t a i n s privileges, w i t h a copy of this Second Amended
Stipulation and Order-

(i)

Respondent shall obey all federal, s t a t e and local laws,
and all xules governing the practice of medicine

Idaho.

(j) In the event that

in

C

Respondent should leave Idaho for three

( 3 ) continuous months, qr reside or practice o u k s i d e 'the
State, ~ e s p o n d e n tmust

notify the Board in writing of the

dates of departure and return.

P e r i o d s of t i m e spent:

o u t s i d e Idaho will not= a p p l y to t h e reduction of this

period under t h e Second Amended S t i p u l a t i o n and Order.

RECEIVED TIME

MAY. 14.

.

The above described terms, limitations and conditions may +e
-ended

or teninat*

-

boWl parties.

i n writing at any t i m e upon t h e agreement. of

However, this Second Amended Stipulation and order

shall remain in force for a d n i m u m of f i v e ( 5 ) years p r i o r to any
request for termination of t h i s Second Amended s t i p u l a t i o n and
Order.

If, in the discretion of the fdaho State Board of Medicine;
Respondent appears to have violated or breached any terms or
c o n d i t i o n s of this Second Amended Stipulation and order, t h e Idaho
Stake Board of

Kedicind reserves the r i g h t to i n s t i t u t e formal

d i s c i p l i h a r y proceedings for any and all possible violations or

breaches, including, but: not limited to, a l l e g e d vialations of the
l a w s of rdaho occurring before the effective date of this Second
Amended S t i p u l a t i o n and order,

of

1% Respondent t e s t s p o s i t i v e on any

-

t h e drug screenings or if the Board receives any evidence o f

relapse, Respondent's license shall be sumtaarily suspended pending
any further proceedings and s h a l l be permanently revoked if

the

charges are provenIX
Any action i n f t i a t e d by the Board based on a l l e g e d violations
*?

of t h i s Secohd Amended stipulation and O r d e r s h a l l comply wikh the

Adrninistrati ve Procedure A c t , T i t l e z . 67, Chapter 5 2 , Idaho Code, the
Medical Practice A c t and the R u l e s 'of Practice and Procedure of t h e
Board,

Respondent agrees to execute the Release, a t t a c h e d hereto as

RECE i V E D T iME MAY. 14.

.

.

maj.ar-
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releasing the Idaho S t a t e Board o f Medicine, t h e Idaho

State Board of ~iscipline, thef r members , employees,

age+,

off f cers, representatives, attorneys, consultants and witnesses,
jointly amd severally, from any and all liability a r i s i n g f r o m
the&

peaticipation or involvemenC. in the BoardDs investigation of

Respondant and i n the prosecution af this disciplinary proceeding.

%is

Amended stipulation and Order s h a l l be considered

a public record as t h a t term is used

in the Idaho

Code,

and will be

reported to the National practitioner Data Bank and the Federation

af State Medical Boards and to any licensing agencies w h o request
information.

ThAs -Second Amended Stipulation and Order s h a l l

becon4 e f f e c t i v e upon the last date ot signature below.
XIS

Respondent further agrees to execute the R e l e a s e ,

attached

\

hereto as E x h i b i t

8,

authorizing any person or e h t i t y having

information relevant to ~es~ondant~s.complfance
w i t h the provision's
of t h i s Second Ahended Stipulation and O r d e r to release s u c h

information to the Board.
XIXX

The parties a c k n o ~ l e d g ethat Respondent has

been represented

by attorneys of h i s choice and the t e r m and legal significance of
2

t h i s Second Amended stipulation and Order and the e f f e c t which it

has was f u l l y explained.

Respondent
acknowledges that he fully
w

understands this Second Amended stipulation

and Order and its legal

effect and that he is signing the same f t e e l y and voluntarily, and

0

t h a t neither party has any reason to believe t h a t t h e o t h e r did n o t

understand gully t h e terms and t h e effects of this Second Amended

RECEIVED TIME MAY. 14.

S t i p u l a t i o n and Order or that he did not: f r e e l y and voluntarily
execute this Second Amended Stipulation and Order.

DATED T

~

s

J a v l ism.

day or

Pursuant to Idaho code §§54-1006(A) ( 6 ) (e) and 5 4 - 1 8 0 6 ( A ) (lo),
the Board hereby accepts the terms and conditions of the foregoing

Second Mended S t i p u l a t i o n and it is hereby ordered t h a t Respondent

comply with said terms and c o n d i t i o n s .

Based upon the foregoing,

further formal proceedings w i l l be waived.
DATED

This

X?

day of

Saw~.y

, 1999.

BOARD OF PROFESSIONAL DISCIP&XNE

RECEIVED TIME

MAY. 14.

1:53PM

Y ~ s w ~ c c ~ : &mice,inc
16633VENNRABUIO SlHTE500 EWW,CA91$36
PHONE 818/382-2030 FAX 818/382-2040
m-gwdenrshamcacol m S l 7 E - w
W. IQdTI18l

PHYSICIANS AND SURGEONS PROFESSIONAL LIABILITY
POLICY
(Other than Standard)
.Ir

NOTICE
THIS IS A "CLAIMS-MADE" POLICY

Coverage under this policy is provided on a "claims-made" basis, that is, insurance is limited to matters
described in this policy which:
1.

Arise out of events described in the policy occurring on or after the retroactive date in the
applicable policy Declarations issued to the Insured, and

2.

Are first reported by the Insured to Underwriters either prior to the termination of this policy or
within any policy period or additional reporting period applicable to the Insured.

Please review this policy caretidly and discuss the coverage with an attorney, broker, insurance advisor or
risk management consultant.

NOTICE
IN THE EVENT THAT YOU ARE INVOLVED INAN ACCIDENT OR INCIDENT
WHICH MAY GIVE RISE TO A CLAIM, LAWSUIT OR LEGAL OR
ADMINISTRATIVE PROCEEDING, IMMEDIATELY CONTACT THE CLAIMS
DEPARTMENT AT NAS INSURANCE SERVICES, INC. AT (818) 382-2030.

1

PHYSICIANS AM) SURGEONS PROFESSIONAL LIABILITY POLICY
(for other tkaa Standard)
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NOTICE
Except as may otherwise be provided herein, the coverage of this policy is limited generally to liability for
only those claims that are fust made against the Insured while the poky is in f ~ c e .Please review the
poticy carehlly and disc- the coverage with an attorney, broker, 'losurance advisor or risk management
consultant

CLAIMS W

E AND REPORTED JNSURANCE POLICY

Certain Underwriters at Lloyds o f b d o n provide fbe iosuraacades&bed in this iosurance policy. The
term "Insured" is used to desaii the Insured person or entity, who is eitha namd in the policy
Ddaratloas or Endorsement or is an individual h
ispecificallyin this policy. Terms,which
appear in boldface, are defined in the "Definitions"section, page fiVe (5).

policy provides p r o k i d liability covetagt to individual physicians and certain employed
additional NOR-PhysicianHealthcare PrafcssionaIs fw claims involving direct patient matmeat when the
claim arises out of an occurrenccr which happened dwiug the polley period, and the claim is initially
asserted against the Insured duning the poky period, and the &la is 6rst reported to Underwrifers in
writing during the policy perlo& Coverage is availableonly for claims or suits arising out of events, which
occur after the "retroactive date" specified in a policy Declarations or an Endorsement, which applies to
this policy. The policy will be in effect &om 12:Ol AM on the effective date until 12:O 1 AM on the day the
policy expires or is terminated by the Insured or Underwriters.
This policy may describe coverage which is not included in the Insured's insurance. The policy
Declarations or Endorsements applicable to thii policy will specify the effective date and identify the
specific coverage included in the Insured's policy. The liits of liability are specified either in the policy
Declarations or in an Endorsement.
Coverage for my claim is contingent upon compliance with all other sections of this policy.
PERSONS INSURED
Each of the following is an Insured under this policy to the extent set forth below, and share limits with the
Named Insured physician on the policy:
I

'

1. A physician (the Named Insured);
2.

If such physician practices his or her profession as the sole shareholder of a solo medical
corporation, the solo medical corporation;

3. Any approved Non-Physician Healtheare Professional employed by such physician, but only while
acting within the scope of his or her duties for such physician;
4.

Any approved locum tenens, but only while acting within the scope of his or her duties for such
physician; and

5.

Any other employee of such physician (other than a Non-Physician Healthcare Professional or
locum tenens), but only while acting within the scope of his or her duties for such physician.

MPL 2002
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SCOPE OF COVERAGE

Underwriterswill defad an Insured under this policy, and pay, on behalf of such Insured, all sums up to
the limits of insurance stated on the Declaratioru or Endorsement that such Insored becomes legally
obligated to pay as damages for injury which results fiom the rendering or failure to render direct patient
treatment by:

1. An Insured physician;
2.

An approved Non-Physician Healthcare Professional employed by an Insured physician who has
beenspecifically
by name in a policy Declarations or Endorsement, but only if tht
occurrence fakes place while such Non-Physician Healthcare Profeisional is acting within the scope
of his or het duties forthe physician;

3. An approved locum tenem who bas been specifically identified by name in a policy Endorsement,
but o m ifthe cmmmnce takw place while such locum tenens is acting within the scope of his or her
duties for the physician; and
4.

Any other employee of such physician (other than a Non-Physician Healthcare Professional or
locum tenens), but only while acting within the scope of employment for such physician.

Underwriters' obligation to pay reasonable Costs, Charges and Expenses is not subject to the specified
limits of liability. Underwriters' obligations to make any other payment on an Insured's behalf are subject
to the specified limits of liability.

I . Underwriters' obligation to make any payment on an Insured's behalf is subject to the Insured's
timely payment of the applicable deductible.
2.

In such matters, Underwriters will also pay the costs and prejudgment interest imposed upon an
Insured by law, post-judgment interest on a judgment against an Insured up to the time Underwriters
makes payment, subject to the limits of liability, and premiums on appeal bonds, for bond values up to
the Underwriters' limits of liability.
DEFINITIONS

The following terms, whenever they are used in this policy, will be defrned as follows:

1. Application:
A.

The Application for this policy or any policy of which this policy is a renewal; and

B.

Any materials submitted therewith.

C.

These items shall be retained on file by Underwriters and shall be deemed attached hereto, as if
physically attached hereto.

2. Additional Insured: Non-physician employees of the Named Insured who are not required to be
licensed or certified to provide any services for which they are employed, but only with respect to
healthcare services they perform within the authorized scope of their employment by the Insured.

MPL 2002
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3. Additional Named Insured: Persons or entities that must be specifically identified by name in a
policy Declarations or Endorsement in order to be covered under this policy. This category includes
the Named Insured's solo professional corporation and persons practicing or licensed in any of the
following categories:
A.

Acupunc-

B.

Psychologists;

C.

Counselors;

D. Social Workers;
E. Nurses;

G. Nurse Anesthetists;

H. Nurse Midwives;

J.

Physicians Assistants;

K. ScrubNurses;
L.

Surgical Assistants;

M. Technicians or Therapists who are required to be licensed or certified;

N.

Optometrists;

0. Opticians; or in any other position requiring licensure or certification
4.
d

Bodily Injury: Physical injury, including death, physical sickness or physioal disease.

,

5. Claim: Any written demand for damages or other relief against any.of the Insureds by or on behalf of
a patient or said patients legal heirs.

6. Costs, Charges and Expenses: Reasonable and necessary legal fees and e-nses
of any claim and cost of attachment or similar bonds, but shall not include:

7.

incurred in defense

A.

Salaries, wages, overhead or any expenses associated with the Named Insured's medical
practice andfor solo professional corporation; or

B.

Any amounts incurred in defense of any other claim for which any other insurer has a duty to
defend.

Declaration(s) or Endorsement(s): A written document labeled as a Declaration or Endorsement
issued by Underwriters to the Insured, applicable to this policy. The policy DeclarationQ or
Endorsement(s) is a part of the policy.

MPL 2002
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8.

Insured(s): An Insured individual or entity under this policy who is identified as a "Named Insured"
or an "Additional Named Insured or an "Additional Insuredn in a policy Declarations or
Endorsement (s).

9. Locum Tenens: A m d d physician who s u b s t i e for another physician for a finite period of time.
The Loeurn Teneos and the length of the replacement must be pre-approved by Undemwiters. Locum
Tenem coverage is only available for physicians.

10. W.
Damages, incIuding medical, economic and general compensatory damages; judgments
( i iprajudgmeat and post-judgment interest awarded against an Insured on that partaf any
judgmont paid or to ba paid by Underwritas); d e r n w , Costs, Charges and Espensu, inchdiag

attorneyfeas,butshallnoth1udecivilorcriminalfinesorpenaltiesimposedbylaworanydhtr
matters deemed uninsurable under the law pursuant to which this policy shall be construed.
11. Named Insured: The physician named in Item A of the Declarations.

12. Non-Physiebm Healtheare Profasionab: NOD-physicianemployees or contractors of the Named
Insured who may ba required to be licensed or certified to provide the services for which they are
employed, but do not have an active medical license in the jurisdiction where they are employed
13. Physician: A medical doctor or osteopath licensed to practice medicine in the applicablejurisdiction;
14. Policy: The written insurance agreement herein issued to an Insured upon Application and approval
by Underwriters, and all policy Declarations and Endorsements, which apply to the Insured.

IS. Policy Period: This policy does not apply to the Insured until a policy Declaration is issued by
Underwriters, describing the specific period of time this policy shall be in effect. That period of time is
a policy period, and commences at 12:O 1 A.M. on the effective date of the policy declaration, The
policy period continues until 12:Ol A.M.on the day the policy expires, is terminated, or is canceled,
whichever occurs first. A policy period may be no longer than one "policy year", which is a twelvemonth period.
16. Professional Services: Lncludes but is not limited to direct patient treatment and other medical,
surgical, x-ray or nursing services, or treatment.
17. Reporting Endorsement: A written Endorsement issued to a physician, which permits the physician
to report claims otherwise covered by certain coverages of this policy after the end of the policy

period. The reporting Endorsement shows the physician as the Named Insured, the policy number,
the retroactive date, the expiration or cancellation date, the applicable coverages, the premium and the
reporting period covered by the Endorsement.

18. Reporting Period: The period of time specified in a reporting Endorsement during which claims
arising fiom occurrences during the policy period that are covered by the applicable coverages can be
reported to Underwriters. All dates shown are 12:Ol a.m at the address shown in Item k of the
Declarations.
19. Retroactive Date: The Retroactive Date is specified by Underwriters in a declaration or
Endorsement issued to the Insured.

20. Solo Professional Corporation: The Named Insured's solo professional corporation wherein the
professional corporation has a single shareholder, the Named Injlured under this policy, who is
engaged in the delivery of health care services.
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21. Suit: A civil proceeding in which damages because of bodily injury to which this insurance applies
are alleged. Suit includes an arbitration proceeding alleging such damage to which the Insured must
submit or does submit with the Underwriters' written consent.
GENERAL CONDITIONS

These general conditions describe and limit the amount and availabity of ins-provided under this
policy, except in those instances where tha policy itself makes different provisions applicable to specified
covmga In order fbr iosuranca desaibed in this policy to apply to the h a d , said Insured must
comply with each of the c o a o n s -'bed
below. Underwribaswill not be obligatedto provide .
coverage ifthe Insored fails to comply with any condition.
1.LIMITSQFLIABILITY
A.

The amount of iawance coverage available for indemnity payments for covered claims shall be
as described in the Declarations or Endorsement (s).

B. Limits of l i a b i i specified in a Dechrrtions or Endorsement of this policy apply for all
covered &imj under this policy, and shall not be multiplied or expandedregardless ofthe
number of Insureds or persons entitled to insurancecoverage under this policy.

C. The amount of insurance available 6om Underwriters for covered claims arising from a single
act, omission, or event, or &om related acts, omissions, or events, shall be limited to the sum
d e s c n i in a Declarations or Endorsement under the heading of "Per Claimn limit, and this
amount shall not be muttiplied or expanded, regardless of the number of injuries, claimants, or
litigants, or the number of claims, lawsuits, arbitrations, or legal or administrative proceedings
which result

#

D.

For covered claims which arise from different or unrelated acts, omissions, or events which are
firstreported to Underwriters within the same policy year, the insurance available from
Underwriters shall be limited to the total sum described in the Declarations or Endorsement
under the heading of "Aggregate" limit, and shall not be multiplied or expanded, regardless of the
number of injuries, claimants, or litigants, or the number of claims, lawsuits, arbitrations, or legal
proceedings which result.

E.

The "Per Claim" and "Aggregate" limits of liability under this policy are not cumulative, even if
related acts, omissions, accidents, incidents or events span more than one policy year.

2. EFFECTS OF SUBSEQUENT DECLARATIONS OR ENDORSEMENTS

Successive policy Declarations or Endorsements may be issued to the Insured by Underwriters,
upon renewal or at certain other times. The policy Declarations or Endorsement applicable to such
Insured's coverage when a claim is reported to Undenvriters shall be the Declarations or
Endorsement most recently issued prior to the Insured's report of the claim.

3. DUTIES OF INSURED IN EVENT OF A CLAIM
When the Insured first becomes aware of any act, omission, event, incident, or accident which may
give rise to a claim against such Insured, or if the Insured obtains knowledge or information from
any source that such a matter is contemplated, likely, or has been initiated, said Insured must promptly
give Underwriters written notice of the claim, providing such information as is known to the Insured,
as well as any information subsequently becoming known to the Insured or requested by
Underwriters. The Insured must promptly provide Underwriters with written notice of the particulars
concerning the matter, including information regarding the identity of persons and entities involved,
the time, place, and circumstancss of the events or occurrences, and names and addresses of injured
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parties and witnesses. Such Insured must also promptly forward every demand, notice of intention to
file suit, summons, subpoena, or other legal process, which the Insured or his representatives receive.
A claim under this policy shall not be considered made or reported unless and until the Insured
provides Underwriters with written notice.
4. SETTLEMENT,CONSENT AND DEFENSE

A.

SETTLEMENT

I)

No settlement shall be made or negotiated, and no Costs, Charges and Expenses shall be

2)

Underwriters will not settle any claim against an b a r e d physician, an approved
healthcam professional or aa approvedh u m tenens involving direct patieat care without
the consent ofthe Named Insured listedon the policy. As all employed and contraded
p e r s o ~ eshare
l
limits with the Named Insured, and all settlementsace reported on behalf
of the Named Insured, such Insured's consent is required for settlement.

incurred without Umbwriters' consent,such consent not to mmsombly withlwkl.
Underwriters shall have the right to investigate and settle any claim; however, no settlement
shall be made without the consent of the Named insured, such consent not to be
mmsmablly withheld.

All settlements will be reported to the National Practitioner Data Bank and applicable state
agencies in compliance with Federal and State laws, While all settlementwill be made on
behalf of the Named Insured physician, all defendant parties will be reported to the
National Practitioner Data Bank (NPDB), and any applicable state agency.

B.

C

CONSENT

1)

Underwriters may t3om time to time recommend settlement of a claim. This
recommendation will be based on caretid consideration of all circumstances surrounding the
Insured's potential liability. Such Insured agrees to give careful consideration to this
recommendation.

2)

If Underwriters recommend a settlement and such Insured disagrees, and elects to contest or
continue any legal proceedings, then Underwriters' liability will be liited to 50% of the
amount in excess of the amount for which the claim could have been settled, including
Costs, Charges and Expenses. Underwriters will state their recommended settlement
figure in writing.

DEFENSE
I)

With respect to any claim which falls, or is claimed to hll, in whole or in part withii the
insurance coverage of this policy, Underwriters shall have the sole and exclusive right to
investigate, negotiate, evaluate, control, and direct the defense of such matter, including the
right to appoint legal counsel behalf of the Insured, as may be permitted or limited by law.
With respect to any covered claim, legal counsel selected by the Insured shall not be
permitted to intervene or substitute into the defense of the matter without the prior consent
and written approval of Underwriters.

2)

Underwriters shall have the right and duty to defend any claim and such right and duty shall
exist even if any of the covered allegations are groundless false or hudulent. Costs,
Charge and Expenses incurred by Underwriters shall be paid by Undenvriters as a part of,
and not in addition to, Underwriters' Limit of Liability set forth in the Declarations.
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3)

Underwriters shall have no obligation to pay any Loss, including Costs, Charges and
Expenses or to defend or continue to defend any claim after the limit of liability as set forth
in the Declarations has been exhausted by payment of Loss.

5. TERRITORY

This policy applies to claims arising out of treatment rendered, or not rendered and brought in the
United States of America.
6. ASSISIMCE AND COOPERATION

TbaInsdisreq~to~with.U~mallrespectsinmattenr~tathis
i&rance and, upon request of Underwriters, shall provide Information, attend hearings and trials,and
assist in making &ttlements, securing and giving evidence+ giving statement and depositions where
requested, obEainingthe atbhnce of witnesses, and otherwise facilitating the couduct.of any
proceeding In connection with the subject matter ofthis insuranw, including a review of the claim or
lawsuit by a d c a l review and advisory committee or similar committee of a protkmionalsociety or
o q a n b t b n as may ba selected by Underwrittrs. Such Insured must not volunEarily make any
papeat, assume any obligation, or in- any expense with respect to a covered claim except with
prior written consent of Underwriters.
7. PREMIUMS GENERALLY

The insurance available under the policy is provided in return for, and expressly conditioned upon,
timely payment by the Insured of a premium established by Underwriters- All premiums for this
policy shall be computed solely by Underwriters in accordance with Underwriters' procedures and
rating plans applicable to this insurance. In the event of a change in the Insured's professional
practice or activities which. in the opinion of Underwriters, materially alters the risk or affects the
hazard insured against, as a condition of continued coverage Underwriters shall have the right to
impose and obtain additional premiums consistent with Underwriters rating plans applicable to such
practices or activities. The Insured is required to make and retain records of such information as is
necessary for premium computation according to procedures and rating plans of Underwriters, and
must make copies of such records available to Underwriters at such time as Underwriters may
reasonably request
8. PREMIUM PAYMENTS -AUTOMATIC TERMINATION

All premiums for this policy are payable annually as established by Underwriters. Unless the time for
payment is extended by Underwriters in writing, the Insured will be deemed in default if the premium
is not paid on or before its due date, and the policy will terminate automatically, without notice, as of
12:O 1 ant Standard Time at the expiration of the period through which the premium has been paid. It
is the Insured's duty to ensure that premiums are promptly paid to Underwriters, regardless of whether
premium statements are received fiom Underwriters.
9. OTHER INSURANCE

If the Insured has other valid and collectible insurance for acts, omissions, events, incidents, or
accidents covered under this policy, or any other source for indemnification or reimbursement for
damages, settlement, legal fees, costs, or expenses as a result of such matters, insurance under this
policy shall not apply until the limits of such other insurance or other sources have been exhausted.

If any individual or professional corporation identified under this policy as an "Additional Insured" or
is also covered under a separate Underwriters policy, any exclusions of coverage under such separate
Underwriters policy shall automatically apply to this policy, and no coverage shall be available when
liability is imposed, or sought to be imposed, upon such individual or professional corporation based
upon acts or omissions excluded under this policy or such separate Underwriters policy.
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10. SUBROGRATION AND REIMBURSEMENT FOR THIRD PARTY LIABILITY
A.

Subrogation - In the event of any payment by Underwriters under this policy, Underwriters
shall be subrogakd to the insured's rights of recovery against any person or organization and the
Insured must promptly execute and deliver whatever documents, -htruments, or papers are
necessary and appropriate to effactuate said subrogation, and to do whatever else is necessary to
sewre mch rights for U n w t a s . The Insured must do nothing to adversely influence or .
prejudice the subrogation rights of Underwriters.

B. Raimbwsement for Third .Party Liability -In the event the Insured asserts any claim against a
third party for damages, iodannificstioa,coatributiaq or mhbmement for meats for which
sums w m paiduDda this policy on the hared's 'behaiftUndenvr'rtas will shall have a lien
ag&st such sums r e c o v d by the Insured to the extent that sums were paid by Underwriters,
and the Insured is required to pmmptly execute and delivex any documents, instnunents, a
papers mceswyto efktuate such lien, and to do whatever else is necessary to secure such lien
rights of Underwriten, d o ' i nothing to prejudice Underwritas' lien rights.
11. REPRESENTATIONS

A.

4

.

By acceptance of this policy, the Insured acknowledges that the statements made in the
Application for insurance are true and correct, that said Insured and his employees, agents, or
representatives have not withheld or failed to disclose pertinent information, and that the Insured
has given careful consideration to the statements and information provided. Said Insured further
acknowledges tbat such statements are material representations, and that any policy issued by
Underwriters is issued in reliance upon the truth and accuracy of such statements. The Insured
fiuther agrees tbat this policy embodies all agreements, representations and commitments by
Underwriters, or any of its employees, agents, representatives or counsel regarding the subject of
insurance coverage.

B. The Insured agrees to promptly report to Underwriters any material changes in the information
previously reported to Undemriters in connection with this insurance. Further, the Insured agrees
that any material changes in professional practice or activities may be a basis for imposition of an
additional premium, at the election of Underwriters, which is consistent with its rating plans, as
well as -tion
of other terms, conditions, or limitations of insurance coverage, including
cancellation if Underwriters determines the changed circumstances affect the hazard insured
ariainst.
12. WAIVER

Notice to any repmmtative of Underwriters, or knowledge possessedby any representative or person
employed by or related to Underwitem shall not constitute a waiver or change of any Part of this
policy, or preclude Underwriters lkom asserting any ri&t under the terms of this policy, nor shall the
terms of this policy be deemed to be waived or changed by virtue of any representation or written or
oral statement by Underwriters or their representatives, except as such waiver or change may be
described by Underwriters in an Endorsement or policy Declarations issued to the Insured.
13. ASSIGNMENTS AND ACTIONS AGALNST UNDERWRITERS

No action shall lie against Underwriters unless, as a condition precedent thereto, the Insureds shall
have hlly complied with all the t e r n of this policy, nor until the amount of the Insureds' obligation
to pay shall have been l l l y and finally determined either by judgment ka
n
is
t them or by written
agreement between them, the claimant and Underwriters. Nothing contained herein shall give any
person or organization any right to join Underwriters as a party to any claim against the Insureds to
determine their liability, nor shall Underwriters be impleaded by the Insureds or their legal
representative in any claim. Assignment of interest under this policy shall not b i d Underwriters
unless their consent is endorsed hereon.
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14. TERMINATION
A.

Insurance coverage under this policy ends upon cancellation, upon the end of the policy period
specified in the policy Declarations or Endorsement issued to the Insured, at the end of the
reporting period specified in the reporting Endorsement issued to such Insured, or upon
automatic termination of tbe policy relating to nonpaymedlt of premium or relocation of the
designated principalplace of plactice, as M b e d in the General Conditions, whichever occurs

first.

B. If any individual or solo proftssion*l corporation identified under this policy as an "Additiona~
Insnred'' or Won-Pbyskhn HeaItBcart ProfessionaI" is no lougcr employed or sssociated
withtheh~dfailsto.obcain-~co~e~totfieinsurance~
hmin for, ths pg.iodthe iadiviQalwas employed or associatedwith the Insured, or if said
Insmrsd .failsto obtain such coverage on behalf of such individual, insb m Unclerwriters
otba\Kise available to sacb pasoa, or to the I n s d u d x this policy for acts or omissions of
such person shall automatically terminate except for those claims first reported to Undeawrm
during the period of employment or m
a
t
h
15. CANCELLATION

A.

Insurance coverage under this policy for the Insured is automatically canceled, upon death,
permanent disability, or a judicial determination of incompetency.

B.

in addition to the grounds for canceUationdescribed in this policy, and except as otherwise
limited by applicable law, insurance coverage may be cancelled by the Insured or Underwriters,
without cause, and without any cause of action acauing against the canceling
upon writtea
notice to the other specitjing the date following which the cancellation shall be effective, in
which case the date specified shall constitute end of the policy period; provided however, that if
Underwriters cancel for any reason other than non-payment of premium, at least 30 days advance
written notice of cancellation shall be mailed to the Insured at the Insured's address as stated in
the policy Declarations.

my

C.

,

Should the Insured cancel this policy prior to the state expiration date listed on the Declarations,
a minimum 25% earned premium surcharge will be added prior to the calculation of the return
premium.

16. AVAILABILITY AND TERMS OF REPORTING ENDORSEMENT

If the Insured is identified by Underwriters under the heading of "Named Insured in a policy
Declarations or Endorsement, the Insured, and the Insured's estate or legal representative, shall
have the right, upon written request and following payment of a premium to be determinedby
Underwriters at that time, to have issued reporting Endorsement (s) providing an additional
reporting period, unless the termination of the Insured's coverage was for non-payment of premium,
in which case the advance payment of the pro-rata premium through the date of cancellation must also
be made to Underwriters before reporting Endorsement (s) shall be issued. Insurance coverage under
a reporting Endorsement may be modified by terns and conditions established by Underwriters as
set forth in such reporting Endorsement (s). However, the amount of insurance under reporting
Endorsement (s) shall be the same as the limits of liability in the policy Declarations or
Endorsement (s) issued to the Insured by Underwriters prior to the termination of the policy. In this
event, it is further provided that the Insured shall be entitled to issuance of reporting Endorsement
(s) by Underwriters, but only upon such terms and conditions and payment of additional premiums as
may be determined by Underwriters.
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17- INSPECI'ION

AND AUDIT

Underwriters and their representatives shall be permitted to inspect the Insured's professional office
premises, property and operatioas at any time. Neither Underwriters' right to-inake such kspections

mtha~~~n0f81lyreportthereoDshaUco~aaundertakingbyUIld#writersthat
,suchproperty or operations am safe. Undennriters may request and undertake a reasonable
ewarninatinn and audit tha Ins~rcd'sboob and records insoh as they relate to the subject matter of
thisinsurance.

Any~~t~lltba~adandUndawrifasarisingouto~iacoanectionwith~r~;~gtothis
poky shall be submitted to binding arbitration in accordance with the d e s of the American
Arbhation Association ("AAA") tben in efbct, except that the a r b i o n panel shall consist of one
a r b i i selected by the Insared, one arbitrator selected by Underwriters and a tbird independent
~itratorselectedbythe~two~i
19. BANKRUPTCY OF INSURED
insolvency or bankruptcy on the part ofthe Insured will not release Underwriters from the payment of
damages for injury sustained or lass occasioned during the term of said policy.
20. ENTIRE AGREEMENT

By acceptance of this policy, the Insured agrees that this policy embodies all agreements existing
between them and Underwritersor any of their agents relating to this innmum. Notice to any agent or
knowledge possessed by any agent or other person acting on behalf of Underwriters shall not effect a
waiver or a change in any part of this policy or estop Underwriters fiom assertiug any right under the
t e r n of this policy, nor shall the terms be deemed waived or changed except by wrimn Endorsement
issued by Underwriters issued to fotm part of this policy.
21. PRINCIPAL PLACE OF PRACTICE

The Insured agrees that insurance coverage under this policy is available only if the Insured
maintains the principal place of practice in the location identified by the Insured in his Application
for insuranceby Underwriters, and that relocation by the Insured to another principal place of practice
without notification to and agreement by Underwriters as evidenced by Underwriters' issuance of a
policy Declarations or Endorsement shall constitute an automatic termination of insurance coverage
under this policy.

This policy is not assessable.
EXCLUSIONS
1. No Defense or Payment of Damages
There are certain claims involving direct patient treatment that this policy does not cover.
Underwriters will neither defend any Insured nor pay any damages because of a claim, which arises
out of or results horn any of the following:
A.

If not reported by the Insured to Underwriters during the policy period.

MPL 2002
0 2002 N AS Insurance Services, Inc.

Page 12 of 16

001.22

B.

Any liability sought or imposed upon the Insured because of the Insured's status as a partner,
representative, associate, or joint venturer with any person or entity, or as a result of the
Insured's status as a member, shareholder, officer, director, bustee, agent, or representative of a
corporation (other than the Named Insured's solo professional corporation) or unincorporated
~ssociatioa

C.

Any liability sought or imposed upon the Insured for acts or omissions of physicians,
profiwional cotporations, or persons associated with or employed by the Insured other than
muss, medical assistants, and persons not required to be licensed or certified to perfinm any
duties fw which they are employed, unless the Insured has given written notice ofsuch
employment or association & Undwithin 10 days aftersuch employmeat ot association
c o v and Underwriters have issued a Dechrationsor Endorsement Mentifjkg h

persons under the heading of "Non-Physician Healthcare Professionah."

D. Any liabilitysought or imposedupon the Insured as a result of acts or omissions during any'
employment by the United States Government or any other governinental or public entity'

E. Any liability sought or imposed upon the Insured as a result of the use, -on

or
pnsaiption of any drug, phamauwical or medical device disapproved or not yet approved by
the United States Food and h u g Administration for treatment of human beings, unless the
Insured has requested approval tiom Undfor the use, a d i n i i o n or prescription of
such drug, pharmaceutical or medical device and Undenvriters have given such approval in
writing.

F.

Any liability sought or imposed upon the Insured as a result of an occurrence happening wbie
the license to practice medicine or the certification of the individual responsible for providing
direct patient treatment is not in effect.

G. Any liability sought or imposed upon the insured as a result of an occurrence involving the
dispensing of controlled substances during the course of direct patient treatment which happened
while the license or registration to dispense such controlled substances issued to the individual
responsible for providing direct patient treatment is not in effect.
H.

Any liability sought or imposed upon the Insured as a result of the Insured's activity as an
owner, shareholder, partner, investor, joint venturer, officer, director, administrator, or medical
director of a hospital, clinic, ambulatory care center, sanitarium, skilled nursing hcility, surgery
center, convalescent hospital or home, hospice, laboratory, fhe-standing treatment kility,
pathology laboratory, radiology facility, emergency or urgent care center, health maintenance
organization, health care service plan, preferred provider organization, or any similar health care
entity or delivery system, health care supply or support orgmintion, or any other business
organization or operation, whether or not medically related, which is not identified as aUNamed
Insured" or an "Additional Insured" in a Declarations or Endorsement This exclusion shall
not apply to the extent the Insured's liability arises out of the Insured's rendering or failing to
render direct patient w e as outlined under Scope of Coverage, in the event of the Insured's
personal and direct participation in the events for which damages or liability is sought or
imposed.

I.

Any liability sought or imposed because of the Insured's written or oral agreement to hold
harmless, indemnify, or otherwise assume another's obligation or liability, if liability or the
amount of damages sought or imposed upon the Insured is greater than that which would exist in
the absence of such an agreement.

J.

Any liability sought or imposed, or sought to be imposed, as a result of intentional, willful,
criminal, malicious or fi-audulentacts.

K. Any liability sought or imposed as a result of advertising, broadcasting, or telecasting activities.
MPL 2002
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Any liability sought or imposed for the Insured's acts or omissions while the Insured's principal
place of practice is other than that identified by the Insured in prior notification to Underwriters.
Any liabity sought or imposed upon the Imsured as a result of a claim for return or nonpayment
of fees or governmental paymeats for direct patient treatment.
Any W i .sought or imposed upon the Insured as a result of any actual or alleged involvement
in any andtmst lrtw violations.

AnyWPtysoughtorimposedfwinjury,~s~disCgSt,~dcathofanyof~
InsnrPd'r employees, agents, or qmmWhq arising out of and intha cornso of such parson's
e m l ! ~ ~ b y ~ ~ n a , ~ - m y w o r k w s ' ~ ~ ~ ~ l o y m ~
disabilitybenefits, or similar law relating to employee befits, weltke, or mtidements.
.Anyliability sought or imposed upon the Insured as a result of any defect in goods or w c t s
developed, manufactured, assembled, sold, handled or distributedby the Insured or others
hrdiagrmderthe~~d's~excaptthatLfedsingoodsandproductswbich~dispeosed
.
or admrmsttredto patients of the Insured or altered by an Insured in his or her provisiin of
.dim3medical tmtment am not excluded

.

Any liability sought or imposed for property damage to property owned, leased, or rented, in
whole or in party, by the Insured, or entmsted to the care, custody, and control of the Insured, or

the Insured's employees, agents, or representatives.
Administrative Proceedings
Underwriters will neither defend nor pay sanctions or penalties, which result from any of the
followiog.
1)

Any disciplinary or administrative proceedin& such as a state medical licensing board
review, or

2)

A review of the quality of the Insured's care by agencies or entities conducting utilization
review for government and private insurance companies.

3)

A review of the Insured's billing practices by the Office
of the Inspector General of the
Department of Health and Human Services, by the United States Department of Justice, by a
state agency, by a County, by a County Hospital, by a Hospital of any type,by any medical
health plan or provider when taking action which may result in the termination of your right
to provide s e ~ c e under
s
any program for the provision of health care services.

Anyliability sought or imposed for damage or injury resulting &om:
1)

Surgical proceedings involving the spinal column, including the brain, unless:
a Required by a bonafide emergency requiring immediate intervention; or
b. The Insured participates as an assistant surgeon only.

2)

Cosmetic Surgery

3)

The use of chymopapain.

4)

Chelation therapy in the treatment of cardiovascular disease.

5)

Rehctive keratoplasty procedures, including but not limited to Lasik procedures.
MPL 2002
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6)

Liposuction.

7)

The delivery of infants, except in the case of a bonatide emergency.

8)

Thb use of inhagastric balloons or similar medical devices in connectionwith a program
directly or indirectly related to weight control or reductioa

9)

'Zba practicb of medicalweight management including surgical weight reduction
m e g .

10)

Any tregtment for sexual d y s W o n , including but not limited to surgical alteration
m=du=

12)

l h practice of the specialty of Emergency Mediciae.

13) l'he use of drug shocktherapy.
14) The use of laetrile.
15)

The practice of diagnostic radiology, except in the case of a bonafide emergency.

T. Regardless of when any claim, loss, arbitration, or proceedii is reported to Underwriters, no
insurancecoverage is a i d e d to the Insured for acts, omissions, events, accidents, or incidents,
which occur prior to the retroactive date.

U.

There is no coverage under this policy for payment of exemplary or punitive damages, civil fines,
or assessments.

V. There is no coverage of any k i d for any bodily injury or property damage:

2.

1)

With respect to which insurance is or can be available to the Insured under a nuclear energy
liability policy.

2)

Which results from the hazardous properties of nuclear material for which financial
protection would be required under the Atomic Energy Act of 1954 (as amended) or for
which the Insured would be entitled to indemnity h r n the United States of America
pursuant to the Atomic Energy Act of 1954 (as amended).

Defense Only

-No Payment of Damages

Underwriters will defend an Insured against a claim otherwise covered by this policy, which includes
allegations of:
A.

A guarantee of the results of any direct patient treatment.

B.

Sexual relations, sexual abuse, sexual contact, sexual intimacy, sexual battery, or sexual
exploitation by an Insured.

C.

An occurrence while any Insured rendering direct patient treatment is under the influence of
alcohol, narcotics or hallucinogenic agents, or which results born other substance abuse.
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In consideration of payment of premium, in reliance upon the statements and representations in the
Application (s) for insurance and the Declarations made a part hereoc and subject to all the terms of this
policy, Undenvriters agree with the Named Insured physician as set forth above.
This policy shall not be effective for any purpose unless and until a completed Declarations is issued to the
Named Insured physician by Underwriters. Such Declarations shall fonn a part of this policy.

NAS I n s ~ r a n aServices, Ine.

By:

A
On behalf of,tbt Underwriters

providing this insamnee.
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Attorneys for Underwriters
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
UNDERWRITERS' ANSWER TO FIRST
AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL

VS.

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH A
RETROACTIVE EFFECTIVE DATE OF
JUNE I, 2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

I

Defendant, Certain Underwriters at Lloyd's London subscribing to Policy No. 20056
issued to Jeffrey Hartford effective June 1,2004 to June 1,2005 ("Underwriters"), by and
through its attorneys of record, Elam & Burke, P.A., and in answer to Plaintiffs' First Amended
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f

Complaint and Demand for Jury Trial and Declaratory Judgment admits, denies and alleges as
follows:

INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation of
Plaintiffs, nevertheless, the following defenses are applicable, where appropriate, to any and all
of Plaintiffs' claims for relief. Underwriters, in asserting the following defenses does not admit
that the burden of proving the allegations or denials contained in the defenses is upon this
answering Defendant, but, to the contrary, asserts that by reason of said denials, and by reason of
relevant statutory and judicial authority, the burden of proving the facts relevant to many of the
defenses and affirmative defenses and the burden of proving the inverse of the allegations
contained in many of the defenses and affirmative defenses is upon Plaintiffs. Moreover,
Underwriters do not admit, in asserting any defense, any responsibility or liability but, to the
contrary, specifically denies any and all allegations of responsibility and liability contained in
Plaintiffs' First Amended Complaint.

FIRST DEFENSE
Plaintiffs' First Amended Complaint fails to state a claim against Underwriters upon
which relief can be granted.

SECOND DEFENSE
Underwriters denies each and every allegation contained in Plaintiffs' First Amended
Complaint not specifically admitted herein.

UNDERWRITERS' ANSWER TO COMPLAINT AND
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THIRD DEFENSE
PARTIES
1.

In response to Paragraph 1 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
2.

In response to Paragraph 2 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
3.

In response to Paragraph 3 of Plaintiffs' First Amended Complaint, these

allegations are directed toward a separate Defendant and, therefore, no response is necessary.

4.

In response to Paragraph 4 of Plaintiffs' First Amended Complaint, Underwriters

admit only that a document entitled Confidential Settlement, Assignment, Subrogation &
Release Agreement was provided to counsel after this lawsuit was filed and that document
speaks for itself.

JURISDICTION AND VENUE
5.

In response to Paragraph 5 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt to set forth legal conclusions which do not require an answer.

6.

In response to Paragraph 6 of Plaintiffs' First Amended Complaint, Underwriters

deny that Idaho Code 4 5-404 is the applicable venue statute and is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and therefore
denies the allegations contained therein.
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GENERAL ALLEGATIONS

7.

In response to Paragraph 7 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
8.

In response to Paragraph 8 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
9.

In response to Paragraph 9 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
10.

In response to Paragraph 10 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
11.

In response to Paragraph 11 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
12.

In response to Paragraph 12 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
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13.

In response to Paragraph 13 of Plaintiffs7First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
14.

In response to Paragraph 14 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
15.

In response to Paragraph 15 of Plaintiffs' First Amended Complaint, Underwriters

admit only that there was a Physicians and Surgeons Professional Liability Policy, Policy No.
200056, issued to Jefiey Hartford, M.D. containing a restrictive endorsement, which
endorsement and policy speak for themselves and appear to be attached as Exhibit A to this First
Amended Complaint but deny any and all further allegations.
16.

In response to Paragraph 16 of Plaintiffs' First Amended Complaint, Underwriters

admit the allegations set forth therein.
17.

In response to Paragraph 17 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the policy speaks for itself and deny any remaining allegations.
18.

In response to Paragraph 18 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the policy speaks for itself and deny any remaining allegations.
19.

In response to Paragraph 19 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the policy speaks for itself and deny any remaining allegations.
20.

In response to Paragraph 20 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the policy speaks for itself and deny any remaining allegations.
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21.

In response to Paragraph 21 of Plaintiffs' First Amended Complaint, Underwriters

admit only that NAS received certain information from Jeffrey Hartford, M.D. regarding
treatment of H. Ray Harrison but deny the remaining allegations therein.
22.

In response to Paragraph 22 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
23.

In response to Paragraph 23 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
24.

In response to Paragraph 24 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
25.

In response to Paragraph 25 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the Complaint speaks for itself and deny the remaining allegations.
26.

In response to Paragraph 26 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
27.

In response to Paragraph 27 of Plaintiffs' First Amended Complaint, Underwriters

are without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore deny the same.
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28.

In response to Paragraph 28 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the letter dated August 27,2004, disclaiming coverage speaks for itself and deny
the remaining allegations set forth therein.
29.

In response to Paragraph 29 of Plaintiffs' First Amended Complaint, Underwriters

admit only that the letter dated August 27, 2004, disclaiming coverage speaks for itself and deny
the remaining allegations set forth therein.
30.

In response to Paragraph 30 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
31.

In response to Paragraph 3 1 of Plaintiffs' First Amended Complaint, Underwriters

admit only that a document entitled Confidential Settlement, Assignment, Subrogation &
Release Agreement was provided to counsel after this lawsuit was filed and that document
speaks for itself.
32.

In response to Paragraph 32 of Plaintiffs' First Amended Complaint, Underwriters

admit only that a document entitled Confidential Settlement, Assignment, Subrogation &
Release Agreement was provided to counsel after this lawsuit was filed and that document
speaks for itself.
COUNT O N E

(Breach of Contract)
33.

In response to Paragraph 33 of Plaintiffs' First Amended Complaint, Underwriters

replead and reallege each and every admission, denial and defense set forth in paragraph 1-32
above, as if set out in full herein.
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34.

In response to Paragraph 34 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
35.

In response to Paragraph 35 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
36.

In response to Paragraph 36 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
37.

In response to Paragraph 37 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
38.

In response to Paragraph 38 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
COUNT TWO
(Breach of the Implied Covenant of Good Faith and Fair Dealing)
39.

In response to Paragraph 39 of Plaintiffs' First Amended Complaint, Underwriters

replead and reallege each and every admission, denial and defense set forth in paragraph 1-38
above, as if set out in fbll herein.
40.

In response to Paragraph 40 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt to set forth a legal conclusion which does not require an answer.
41.

In response to Paragraph 41 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
42.

In response to Paragraph 42 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
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43.

In response to Paragraph 43 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.

COUNT THREE
(Tort of Bad Faith)

44.

In response to Paragraph 44 of Plaintiffs' First Amended Complaint, Underwriters

replead and reallege each and every admission, denial and defense set forth in paragraph 1-43
above, as if set out in full herein.
45.

In response to Paragraph 45 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
46.

In response to Paragraph 46 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
47.

In response to Paragraph 47 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
48.

In response to Paragraph 48 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein. Underwriters further affirmatively allege that the matters
set forth in Paragraph 48 violate Idaho Code 5 6-1604, are premature and should be stricken fiom
the First Amended Complaint.
49.

In response to Paragraph 49 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt set forth legal conclusions which do not require an answer. To the extent that an answer
is required, Underwriters deny the matter set forth in Paragraph 49. Underwriters furlher
affirmatively allege that the matters set forth in Paragraph 49 violate Idaho Code 5 6-1604, are
premature and should be stricken fiom the First Amended Complaint.
UNDERWRITERS' ANSWER TO COMPLAINT AND
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COUNT FOUR
(Requestfor Declaratoty Reliefi

50.

In response to Paragraph 50 of Plaintiffs' First Amended Complaint, Underwriters

replead and reallege each and every admission, denial and defense set forth in paragraph 1-49
above, as if set out in 111 herein.

5 1.

In response to Paragraph 5 1 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
52.

In response to Paragraph 52 of Plaintiffs' First Amended Complaint, Underwriters

admit the allegations set forth therein.
53.

In response to Paragraph 53 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
54.

In response to Paragraph 54 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
55.

In response to Paragraph 55 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
56.

In response to Paragraph 56 of Plaintiffs' First Amended Complaint, Underwriters

deny the allegations set forth therein.
57.

In response to Paragraph 57 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt to set forth legal conclusions which do not require an answer.

FIRST AFFIRMATIVE DEFENSE
Between the named parties there is no case or controversy.
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SECOND AFFIRMATIVE DEFENSE
That Plaintiffs' actions are barred herein by reason of failure of consideration.

THIRD AFFIRMATIVE DEFENSE
That a direct action by a third party has previously been determined by the Idaho
Supreme Court to be without merit and the prosecution of this matter by Plaintiffs in their
individual capacities is unreasonable, frivolous and without foundation, justifying the award of
costs and attorney fees.

FOURTH AFFIRMATIVE DEFENSE
Plaintiffs lack standing to bring h s action against Underwriters.

FIFTH AFFIRMATIVE DEFENSE
That Plaintiff Julie Harrison lacks standing to sue.

SIXTH AFFIRMATIVE DEFENSE
That Plaintiff Julie Harrison is not a proper party to this action.

SEVENTH AFFIRMATIVE DEFENSE
That Plaintiffs lack standing in their individual capacities to bring this action because
they are not insureds or third party beneficiaries of the insurance policy.

EIGHTH AFFIRMATIVE DEFENSE
That Plaintiffs are not the real party in interest, contrary to Rule 17 of the Idaho Rules of
Civil Procedure, with respect to their claim for damages.
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NINTH AFFIRMATIVE DEFENSE

That Plaintiffs are estopped from asserting some or all of their claims and/or allegations
against Underwriters herein.
TENTH AFFIRMATIVE DEFENSE

Plaintiffs andlor their assignors have waived some or all of their claims and/or allegations
against Underwriters herein.
ELEVENTH AFFIRMATIVE DEFENSE

The Plaintiffs and/or their representatives and/or their assignors have failed to take
reasonable steps to mitigate the claimed or alleged damages.
TWELFTH AFFIRMATIVE DEFENSE

That Plaintiffs do not have an insurable interest in the subject matter of any policy issued
to Jefiey Hartford, M.D.
THIRTEENTH AFFIRMATIVE DEFENSE

That Plaintiffs and/or their assignors are guilty of laches and unreasonable delay in
bringing this action and in asserting any cause of action against Underwriters and that such
laches and unreasonable delay were without good cause and substantially prejudiced
Underwriters.
FOURTEENTH AFFIRMATIVE DEFENSE

That Plaintiffs are not in privity of contract and cannot bring this action against
Underwriters.
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FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiffs and/or their assignors breached the policy of insurance whch forms the basis of
the causes of action.
SIXTEENTH AFFIRMATIVE DEFENSE

That the Plaintiffs and/or their assignors may have breached the implied covenant of good
faith and fair dealing.
SEVENTEENTH AFFIRMATIVE DEFENSE

In the event Plaintiffs recover a verdict or judgment against Underwriters, then said
verdict or judgment must be reduced by the laws of the State of Idaho by those amounts which
have been, or will, with reasonable certainty, replace or indemnifjr Plaintiffs, in whole or in part,
for any past or future claims, from any collateral source.
EIGHTEENTH AFFIRMATIVE DEFENSE

That the alleged damages or acts raised in the malpractice action First Amended
Complaint are excepted from coverage or coverage is otherwise limited under the policy by
virtue of the provisions therein.
NINETEENTH AFFIRMATIVE DEFENSE

That Plaintiffs and/or their assignors may have violated or failed to comply with certain
conditions of the insuring agreement thereby prejudicing Underwriters and discharging them
from obligations under the insuring agreement with respect to the claims set forth in the
malpractice action.
TWENTIETH AFFIRMATIVE DEFENSE
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Upon information and belief, the alleged damages complained of by Plaintiffs in the
malpractice action were proximately caused by an intervening cause, namely the acts of third
parties.
TWENTY-FIRST AFFIRMATIVE DEFENSE

The alleged assignment between Jeffiey Hartford, M.D. and Plaintiffs is void for want of
consideration andlor mutuality of obligation.
TWENTY-SECOND AFFIRMATIVE DEFENSE

That the alleged assignment upon which Plaintiffs base this action is unconscionable.
TWENTY-THIRD AFFIRMATIVE DEFENSE

That the alleged assignment upon which Plaintiffs base this action is in violation of the
assignment provision of the policy of insurance.
TWENTY-FOURTH AFFIRMATIVE DEFENSE

That Plaintiffs and/or their assignors andlor their respective representatives have failed to
cooperate with Underwriters in violation of the terms and conditions of the policy of insurance.
TWENTY-FIFTH AFFIRMATIVE DEFENSE

That pursuant to the policy of insurance, arbitration is the sole remedy for any and all
disputes arising out of, in connection with or relating to this policy.
TWENTY-SIXTH AFFIRMATIVE DEFENSE

Some or all of the alleged damages constitute pure economic loss and therefore are not
recoverable or are beyond those statutorily permitted by Idaho Code 5 6-1603.
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That Plaintiffs and/or their assignors failed to provide a sufficient, and/or timely, proof of
loss, a condition precedent.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

The coverage for the malpractice claim became voidable due to the noncompliance of the
insured in violation of the terms and condition of the policy.
RULE 11 STATEMENT

Underwriters have considered and believe that they may have additional defenses.
Underwriters do not have enough information at this time to assert those additional defenses
under Rule 11 of the Idaho Rules of Civil Procedure. Underwriters do not intend to waive any
such defenses and specifically reserve the right to add such defenses by amending this answer if
research of applicable legal principles and discovery of pertinent facts reveal a basis to assert
additional affirmative defenses.
DEMAND FOR JURY TRIAL

Underwriters demand a trial by jury in accordance with the provision of Rule 38(b) of the
Idaho Rules of Civil Procedure.
REOUEST FOR ATTORNEY FEES

Underwriters request that it be awarded its attorney fees and costs incurred herein
pursuant to Idaho Code §§ 12-121, 12-123 or 41-1839 and Rules 11,54(d) and 54(e) of the Idaho
Rules of Civil Procedure.
WHEREFORE, Underwriters pray for judgment as follows:
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A.

That Plaintiffs take nothing by way of their First Amended Complaint and

Demand for Jury Trial and Declaratory Judgment;

B.

That the First Amended Complaint and Demand for Jury Trial and Declaratory

Judgment be dismissed with prejudice;
C.

That Underwriters be awarded its costs, including attorney fees in defending this

action; and
D.

For such other and further relief as the Court deems just and proper.

DATED this

13

day of November, 2006.
ELAM & BURKE, P.A.

By:
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1HEREBY CERTIFY that on the
day of November, 2006,I caused a true and
correct copy of the foregoing document to be served as follows:

Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702

/US.
Mail
Hand Delivery
Federal Express
Facsimile - 208-342-21 70

James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

/U.S.
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Mail
Hand Delivery
Federal Express
Facsimile - 2 12-261-8750

Jeffrey A. Thomson
Joseph N. Pirtle
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j at@elamburke.com
Thomson - ISB #3380
Pirtle - ISB #6973

N O V 1 3 2006
J.UAVILI P.IH~)L~&~'EO,
Clerk
By %i LIl , G K
DEPUTY

Attorneys for Defendant Underwriters
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
MOTION FOR STAY OF PROCEEDINGS
AND TO COMPEL ARBITRATION

VS.

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

Defendant, Certain Underwriters at Lloyd's London subscribing to Policy No. 20056
issued to JeEey Hartford effective June 1,2004 to June 1,2005 ("Underwriters"), by and
through its attorneys of record, Elam & Burke, P.A., moves this Court, pursuant to Idaho Code 8
MOTION FOR STAY OF PROCEEDINGS AND TO COMPEL ARBITRATION - 1

,

7-901, et seq., to issue an Order staying all proceedings in this action including, but not limited
to, Plaintiffs' First Amended Complaint and Demand for Jury Trial and Declaratory Judgment,
and compelling Plaintiffs to arbitrate all disputes between the parties on the grounds and for the
reasons that this proceeding involves issues which are subject to an arbitration provision in the
insurance contract requiring the controversy arising between the parties to be arbitrated.
This motion is based upon the records, files and pleadings in the above-entitled action,
together with Underwriters' Memorandum in Support and the Affidavit of Jeffrey A. Thomson
filed contemporaneously herewith.
DATED this

fi

day of November, 2006.
ELAM & BURKE, P.A.
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CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on the /,J day of November, 2006,I caused a true and
correct copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMANLAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702

/U.S. Mail
Hand Delivery
Federal Express
Facsimile - 208-342-2170

James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

U.S. Mail
Hand Delivery
Federal Express
Facsimile - 2 12-261-8750

-
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001.66
-----
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NO.

A.M.

_-

----.---...- -.._...._
--+A

.-,-

J. DAVID N/~'vAWO,
Crork

Eric S. Rossman, ISB #4573
Erica S. Phillips, ISB #6009
Chad M. Nicholson, ISB #7506
ROSSMAN LAW GROUP, PLLC
737 N. 7' Street
Boise, Idaho 83702
Telephone: (208) 33 1-2030
Facsimile: (208) 342-2 170

By J. EAKLE
DEPUN

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife, ,
Plaintiffs,
-VSCERTAIN UNDERWRITERS AT LLOYD'S,
LONDON; NAS INSURANCE SERVICES
INC., a California corporation,

)

CASE NO. CV PI 0615687

)
)
)
)
)

PLAINTIFFS' NONOPPOSITION
TO UNDERWRITERS' MOTION
FOR STAY OF PROCEEDINGS
AND TO COMPEL
ARBITRATION

1

Defendants.
COME NOW, the above-named Plaintiffs, by and through their counsel of record,
the law firm of ROSSMAN LAW GROUP, PLLC, and hereby give notice of non-opposition to
Defendant Underwriters' Motion for Stay of Proceedings and to Compel Arbitration in the
above-entitled matter.
PLAINTIFFS* NONOPPOSITION TO UNDERWRITERS' MOTION FOR STAY OF
PROCEEDINGS AND TO COMPEL ARBITRATION - 1
C
&.

1
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DATED this

2mday of November, 2006.
ROSSMAN LAW GROUP, PLLC

-

s .3/+&

r,
BY
Erica S. Phillips
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this Z%ay of November, 2006, I caused to be served a true
and correct copy of the foregoing document by the method indicated below to the following:

J
-7-

US Mail
Overnight Mail
Hand Delivery
Facsimile No. 384-5844

Jeffrey A. Thomson
Joseph N. Pirtle
ELAM & BURKE, P.A.
Post Office Box 1539
Boise, ID 83701

Erica S. Phillips
C.Wocumentsand Settings'AII Um'Documents\Wo~k\~Hanison.Ray\v. Lloyds of LondonWleadin~\NonoppositiontoMotiontoCom~~bitration.doc
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elarnburke.com
ISB #3380

NOV 2 1 2006
J. DAVID WM~AHRO,Gkrk
By KATHY J. BlEHh
DEPW

Attorneys for NAS Insurance Company
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
NAS' ANSWER TO FIRST AMENDED
COMPLAINT AND DEMAND FOR JURY
TRIAL

VS.

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH A
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

I

Defendant, NAS Insurance Company ("NAS"), by and through its attorneys of record,
Elarn & Burke, P.A., and in answer to Plaintiffs' First Amended Complaint and Demand for Jury
Trial and Declaratory Judgment admits, denies and alleges as follows:
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INTRODUCTION
The following defenses are not stated separately as to each claim for relief or allegation of
Plaintiffs, nevertheless, the following defenses are applicable, where appropriate, to any and all
of Plaintiffs' claims for relief. NAS, in asserting the following defenses does not admit that the
burden of proving the allegations or denials contained in the defenses is upon this answering
Defendant, but, to the contrary, asserts that by reason of said denials, and by reason of relevant
statutory and judicial authority, the burden of proving the facts relevant to many of the defenses
and affirmative defenses and the burden of proving the inverse of the allegations contained in
many of the defenses and affirmative defenses is upon Plaintiffs. Moreover, NAS does not
admit, in asserting any defense, any responsibility or liability but, to the contrary, specifically
denies any and all allegations of responsibility and liability contained in Plaintiffs' First
Amended Complaint.

FIRST DEFENSE
Plaintiffs' First Amended Complaint fails to state a claim against NAS upon which relief
can be granted.

SECOND DEFENSE
NAS denies each and every allegation contained in Plaintiffs' First Amended Complaint
not specifically admitted herein.
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THIRD DEFENSE
PARTIES
1.

In response to Paragraph 1 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
2.

In response to Paragraph 2 of Plaintiffs' First Amended Complaint, these

allegations are directed toward a separate Defendant and, therefore, no response is necessary.
3.

In response to Paragraph 3 of Plaintiffs' First Amended Complaint, NAS admits

the allegations set forth therein. [Check with Client.]

4.

In response to Paragraph 4 of Plaintiffs' First Amended Complaint, NAS admits

only that a document entitled Confidential Settlement, Assignment, Subrogation & Release
Agreement was provided to counsel after this lawsuit was filed and that document speaks for
itself.

JURISDICTION AND VENUE
5.

In response to Paragraph 5 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt to set forth legal conclusions which do not require an answer.
6.

In response to Paragraph 6 of Plaintiffs' First Amended Complaint, NAS denies

that Idaho Code 5 5-404 is the applicable venue statute and is without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations and therefore denies the
allegations contained therein.
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GENERAL ALLEGATIONS
7.

In response to Paragraph 7 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
8.

In response to Paragraph 8 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
9.

In response to Paragraph 9 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
10.

In response to Paragraph 10 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
11.

In response to Paragraph 11 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
12.

In response to Paragraph 12 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficientto form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
13.

In response to Paragraph 13 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
NAS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - Page 4

14.

In response to Paragraph 14 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
15.

In response to Paragraph 15 of Plaintiffs' First Amended Complaint, NAS admits

only that there was a Physicians and Surgeons Professional Liability Policy, Policy No. 200056,
issued to Jeffrey Hartford, M.D. containing a restrictive endorsement, which endorsement and
policy speak for themselves and appear to be attached as Exhibit A to the First Amended
Complaint but denies any and all further allegations.
16.

In response to Paragraph 16 of Plaintiffs' First Amended Complaint, NAS admits

the allegations set forth therein.
17.

In response to Paragraph 17 of Plaintiffs' First Amended Complaint, NAS admits

only that the policy speaks for itself and denies any remaining allegations.
18.

In response to Paragraph 18 of Plaintiffs' First Amended Complaint, NAS admits

only that the policy speaks for itself and denies any remaining allegations.
19.

In response to Paragraph 19 of Plaintiffs' First Amended Complaint, NAS admits

only that the policy speaks for itself and denies any remaining allegations.
20.

In response to Paragraph 20 of Plaintiffs' First Amended Complaint, NAS admits

only that the policy speaks for itself and denies any remaining allegations.
21.

In response to Paragraph 21 of Plaintiffs' First Amended Complaint, NAS admits

only that it received certain information from Jeffrey Hartford, M.D. regarding treatment of H.
Ray Harrison but denies the remaining allegations therein.
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22.

In response to Paragraph 22 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
23.

In response to Paragraph 23 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
24.

In response to Paragraph 24 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
25.

In response to Paragraph 25 of Plaintiffs' First Amended Complaint, NAS admits

only that the Complaint speaks for itself and denies the remaining allegations.
26.

In response to Paragraph 26 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
27.

In response to Paragraph 27 of Plaintiffs' First Amended Complaint, NAS is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
28.

In response to Paragraph 28 of Plaintiffs' First Amended Complaint, NAS admits

only that the letter dated August 27,2004, disclaiming coverage speaks for itself and denies the
remaining allegations set forth therein.
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29.

In response to Paragraph 29 of Plaintiffs' First Amended Complaint, NAS admits

only that the letter dated August 27,2004, disclaiming coverage speaks for itself and denies the
remaining allegations set forth therein.
30.

In response to Paragraph 30 of Plaintiffs' First Amended Complaint, NAS denies

the allegations set forth therein.
3 1.

In response to Paragraph 3 1 of Plaintiffs' First Amended Complaint, NAS admits

only that a document entitled Confidential Settlement, Assignment, Subrogation & Release
Agreement was provided to counsel after this lawsuit was filed and that document speaks for
itself.
32.

In response to Paragraph 32 of Plaintiffs' First Amended Complaint, NAS admits

only that a document entitled Confidential Settlement, Assignment, Subrogation & Release
Agreement was provided to counsel after this lawsuit was filed and that document speaks for
itself.

COUNT ONE
(Breach of Contract)
33.

In response to Paragraph 33 of Plaintiffs' First Amended Complaint, NAS

repleads and realleges each and every admission, denial and defense set forth in paragraph 1-32
above, as if set out in full herein.
34.

In response to Paragraph 34 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
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35.

In response to Paragraph 35 of Plaintiffs' First Amended Complaint, this

allegation and thls cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
36.

In response to Paragraph 36 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
37.

in response to Paragraph 37 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
38.

In response to Paragraph 38 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
COUNT TWO

(Breach of the Implied Covenant of Good Faith and Fair Dealing)
39.

In response to Paragraph 39 of Plaintiffs' First Amended Complaint, NAS

repleads and realleges each and every admission, denial and defense set forth in paragraph 1-38
above, as if set out in full herein.

40.

In response to Paragraph 40 of Plaintiffs' First Amended Complaint, this

allegation and h s cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
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41.

In response to Paragraph 41 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
42.

In response to Paragraph 42 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
43.

In response to Paragraph 43 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
COUNT THREE

(Tort of Bad Faith)
44.

In response to Paragraph 44 of Plaintiffs' First Amended Complaint, NAS

repleads and realleges each and every admission, denial and defense set forth in paragraph 1-43
above, as if set out in full herein.
45.

In response to Paragraph 45 of Plaintiffs' First Amended Complaint, this

allegation and tlus cause of action are directed toward another Defendant and, therefore, no
response by h s answering Defendant is necessary.
46.

In response to Paragraph 46 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
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47.

In response to Paragraph 47 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
48.

In response to Paragraph 48 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
I

response by this answering Defendant is necessary.
49.

In response to Paragraph 49 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt set forth legal conclusions which do not require an answer. To the extent that an answer
is required, NAS denies the matters set forth in Paragraph 49. NAS further affirmatively alleges
that the matters set forth in Paragraph 49 violate Idaho Code 3 6-1604, are premature and should
be stricken from the First Amended Complaint.

COUNT FOUR
(Requestfor Declaratory Reliejj)

50.

In response to Paragraph 50 of Plaintiffs' First Amended Complaint, NAS

repleads and realleges each and every admission, denial and defense set forth in paragraph 1-49
above, as if set out in full herein.
5 1.

In response to Paragraph 51 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
52.

In response to Paragraph 52 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
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53.

In response to Paragraph 53 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
54.

In response to Paragraph 54 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
55.

In response to Paragraph 55 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
56.

In response to Paragraph 56 of Plaintiffs' First Amended Complaint, this

allegation and this cause of action are directed toward another Defendant and, therefore, no
response by this answering Defendant is necessary.
57.

In response to Paragraph 57 of Plaintiffs' First Amended Complaint, Plaintiffs

attempt to set forth legal conclusions which do not require an answer.
FIRST AFFIRMATIVE DEFENSE

Between the named parties there is no case or controversy.
SECOND AFFIRMATIVE DEFENSE

That Plaintiffs' actions are barred herein by reason of failure of consideration.
THIRD AFFIRMATIVE DEFENSE

Plaintiffs lack standing to bring this action against NAS.
FOURTH AFFIRMATIVE DEFENSE

That Plaintiff Julie Harrison lacks standing to sue.
NAS' ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - Page 1 1
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FIFTH AFFIRMATIVE DEFENSE
That Plaintiff Julie Harrison is not a proper party to this action.
SIXTH AFFIRMATIVE DEFENSE
That Plaintiffs lack standing in their individual capacities to bring this action because
they are third party beneficiaries to any relationship or agreement between NAS and

I

Underwriters.
SEVENTH AFFIRMATIVE DEFENSE
That Plaintiffs are not the real party in interest, contrary to Rule 17 of the Idaho Rules of
Civil Procedure, with respect to their claim for damages.

EIGHTH AFFIRMATIVE DEFENSE
That Plaintiffs are estopped from asserting some or all of their claims andlor allegations
against NAS herein.
NINTH AFFIRMATIVE DEFENSE
Plaintiffs and/or their assignors have waived some or all of their claims and/or allegations
against NAS herein.
TENTH AFFIRMATIVE DEFENSE
The Plaintiffs and/or their representatives andlor their assignors have failed to take
reasonable steps to mitigate the claimed or alleged damages.
ELEVENTH AFFIRMATIVE DEFENSE
That Plaintiffs do not have an insurable interest in the subject matter of any policy issued
to Jeffrey Hartford, M.D.
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TWELFTH AFFIRMATIVE DEFENSE
That Plaintiffs and/or their assignors are guilty of laches and unreasonable delay in
bringing this action and in asserting any cause of action against NAS and that such laches and
unreasonable delay were without good cause and substantially prejudiced NAS.
THIRTEENTH AFFIRMATIVE DEFENSE
I

That Plaintiffs are not in privity of contract with and cannot bring this action against
NAS.
FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiffs andlor their assignors breached the policy of insurance which forms the basis of
the causes of action.
FIFTEENTH AFFIRMATIVE DEFENSE
In the event Plaintiffs recover a verdict or judgment against NAS, then said verdict or
judgment must be reduced by the laws of the State of Idaho by those amounts which have been,
or will, with reasonable certainty, replace or indemnifl Plaintiffs, in whole or in part, for any past
or future claims, fiom any collateral source.
SIXTEENTH AFFIRMATIVE DEFENSE
That the alleged damages or acts raised in the malpractice action are excepted fiom
coverage or coverage is otherwise limited under the policy by virtue of the provisions therein.
SEVENTEENTH AFFIRMATIVE DEFENSE
That Plaintiffs and/or their assignors may have violated or failed to comply with certain
conditions of the insuring agreement thereby prejudicing NAS and discharging it ftom
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obligations under the insuring agreement with respect to the claims set forth in the malpractice
action.
EIGHTEENTH AFFIRMATIVE DEFENSE
Upon information and belief, the alleged damages complained of by Plaintiffs in the
malpractice action were proximately caused by an intervening cause, namely the acts of third
parties.
NINETEENTH AFFIRMATIVE DEFENSE
The alleged assignment between Jeffrey Hartford, M.D. and Plaintiffs is void for want of
consideration andlor mutuality of obligation.
TWENTIETH AFFIRMATIVE DEFENSE
That the alleged assignment upon which Plaintiffs base this action is unconscionable.
TWENTY-FIRST AFFIRMATIVE DEFENSE
That the alleged assignment upon which Plaintiffs base this action is in violation of the
assignment provision of the policy of insurance.
TWENTY-SECOND AFFIRMATIVE DEFENSE
That pursuant to the policy of insurance, arbitration is the sole remedy for any and all
disputes arising out of, in connection with or relating to this policy.
TWENTY-THIRD AFFIRMATIVE DEFENSE
Some or all of the alleged damages constitute pure economic loss and therefore are not
recoverable or are beyond those statutorily permitted by Idaho Code 5 6-1603.
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TWENTY-FOURTH AFFIRMATIVE DEFENSE
That Plaintiffs and/or their assignors failed to provide a sufficient, and/or timely, proof of
loss, a condition precedent.

TWENTY-FIFTH AFFIRMATIW DEFENSE
The coverage for the malpractice claim became voidable due to the noncompliance by the

I

insured in violation of the terms and conditions of the policy.

RULE 11 STATEMENT
NAS has considered and believes that it may have additional defenses. NAS does not
have enough information at this time to assert those additional defenses under Rule 11 of the
Idaho Rules of Civil Procedure. NAS does not intend to waive any such defenses and
specifically reserves the right to add such defenses by amending this answer if research of
applicable legal principles and discovery of pertinent facts reveal a basis to assert additional
affirmative defenses.

DEMAND FOR JURY TRIAL
NAS demands a trial by jury in accordance with the provision of Rule 38(b) of the Idaho
Rules of Civil Procedure.

REOUEST FOR ATTORNEY FEES
NAS requests that it be awarded its attorney fees and costs incurred herein pursuant to
Idaho Code $5 12-121, 12-123 or 41- 1839 and Rules 1 1,54(d) and 54(e) of the Idaho Rules of
Civil Procedure.

WHEREFORE, NAS pray for judgment as follows:
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A.

That Plaintiffs take notbng by way of their First Amended Complaint and

Demand for Jury Trial and Declaratory Judgment;

B.

That the First Amended Complaint and Demand for Jury Trial and Declaratory

Judgment be dismissed with prejudice;
C.

That NAS be awarded its costs, including attorney fees in defending this action;

D.

For such other and further relief as the Court deems just and proper.

and

DATED this

39day of November, 2006.

@
@

ELAM & BURKE, P.A.

By:

/ P r n e b s for Defendants
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CERTIFICATE OF SERVICE
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1 HEREBY CERTIFY that on the
day of November, 2006,I caused a true and
correct copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702
James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

/
/U.S.

U.S. Mail
Hand Delivery
Federal Express
Facsimile - 208-342-2 170
Mail
Hand Delivery
Federal Express
Facsimile - 2 12-261-8750
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NO.
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Ark ! 7' 2000
J. DAVID NAVARHO, Clerk
By J. EARLE
DEPLJN

Eric S. Rossman, ISB #4573
Erica S. Phillips, ISB #6009
ROSSMAN LAW GROUP, PLLC
737 N. 7" Street
Boise, Idaho 83702
Telephone: (208) 33 1-2030
Facsimile: (208) 342-2 170
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
p

p

-

-

-

-

H. RAY HARRISON and JULIE
ANDERSON, husband and wife,

Plaintiffs,

CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD,
M.D. EFFECTIVE FROM JUNE 1,2004 TO
JUNE 1,2005 WITH AN RETROACTIVE
EFFECTIVE DATE OF JUNE 1,2003; NAS
INSURANCE SERVICES INC., a California
corporation,
Defendants.

1
1
)
)
)
)
)

CASE NO. CV PI 0615687
PLAINTIFFS' MOTION TO
VACATE ARBITRATOR'S
AWARD

1
)
)
)
)

1
1
1
)
)

COME NOW, the above-named Plaintiffs, by and through their counsel of record,
the law fmof ROSSMAN LAW GROUP, PLLC, and respectfully request that the Court vacate
the award of the arbitrator granting summary judgment to Defendants in this matter.
PLAINTIFFS' MOTION TO VACATE ARBITRATOR'S AWARD - 1

003.86

This motion is brought pursuant to the Uniform Arbitration Act and the Federal
Arbitration Act and is supported by the Memorandum of Law and Affidavit of Chad M.
Nicholson filed concurrently herewith.
ORAL ARGUMENT IS REQUESTED.
DATED this

17%day ofApril, 2008.
ROSSMAN LAW GROUP, PLLC

BY
Erica S. Phillips
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this i7$ day of April, 2008, I caused to be served a true and
correct copy of the foregoing document by the method indicated below to the following:

_?f

US Mail
Overnight Mail
Hand Delivery
Facsimile No. 384-5844

Jefiey A. Thomson
Joseph N. Pirtle
ELAM & BURKE, P.A.
Post OEce Box 1539
Boise, ID 83701

LS. I&

Erica S. Phillips
\ \ F i l e S e I v ~ t s \ W o r k ~ Ray\v.
s o ~ Lloyds of loadon\eleadmgs\MotionVacateAwprd.doc

PLAINTIFFS' MOTION TO VACATE ARBITRATOR'S AWARD - 2

001.87

Jeffiey A. Thornson, ISB # 3380

,P.M/

Matthew C. Parks, ISB # 7419
ELAM & BURKE, P.A.
25 1 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
mcp@elamburke.com
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DAVIDNAVARRO. Clerk
By A. GARDEN
DEPIJW

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
VS.

MOTION TO LIFT STAY OF
PROCEEDINGS

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

I

Applicant, Certain Underwriters of Lloyds London Subscribing to Policy No. 20056
Issued to Jeffrey Hartford, M.D. Effective From June 1,2004 to June 1,2005 with Retroactive
Effective Date of June 1,2003 and NAS Insurance Services, Inc. ("Underwriters"), by and
through its attorneys of record, Elam & Burke, P.A., hereby moves this Court to lift the stay of
MOTION TO LIFT STAY OF PROCEEDINGS - 1

I
I
I
1

proceedings entered on December 5,2006, for the reason that the parties have arbitrated their
disputes as directed by the Court and Underwriters now seeks to appear before the Court to
confirm the arbitrator's award.
DATED this 2 y

day of April, 2008.
ELAM & BURKE, P.A.
By:

phz&~()A

Jeffrey A. Thornson, of the firm
P ~ t t o r n e for
~ sDefendants
CERTIFICATE OF SERVICE

Lq-

day of April, 2008,I caused a true and correct
I HEREBY CERTIFY that on the
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702

)C

James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

,
i
U.S. Mail

U.S. Mail
Hand Delivery
Federal Express
Facsimile - 208-342-2 170

Hand Delivery
Federal Express
Facsimile - 2 12-261-8750

&-Jeffrey A. ~ h o m s o n

MOTION TO LIFT STAY OF PROCEEDINGS - 2

FILED

J.M.

Jeffrey A. Thomson, ISB # 3380
Matthew C. Parks, ISB # 7419
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83 70 1
Telephone' (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
mcp@elamburke.com

APR 2 5
J. DAVID NAVARRO, Clerk
By A. GARDEN
DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 061 5687
Plaintiffs,
APPLICATION FOR CONFIRMATION OF
ARBITRATION AWARD

VS.

CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD,
M.D. EFFECTIVE FROM JUNE I, 2004 TO
JUNE 1,2005 WITH AN RETROACTIVE
EFFECTIVE DATE OF JUNE 1,2003; NAS
INSURANCE SERVICES, INC., a California
corporation,
Defendants.

I

Applicant, Certain Underwriters of Lloyds London Subscribing to Policy No. 20056
Issued to Jeffrey Hartford, M.D. Effective From June I, 2004 to June 1,2005 with Retroactive
Effective Date of June 1,2003 and NAS Insurance Services, Inc. ("Underwriters"), by and

APPLICATION FOR CONFIRMATION OF ARBITRATION AWARD - 1

through its attorneys of record, Elam & Burke, P.A., hereby makes application for confirmation
of arbitration awards pursuant to the Idaho Uniform Arbitration Act as follows:
JURISDICTIONAL STATEMENT
1.

Applicant Underwriters is, and at all times material herein was authorized to do

insurance business in the state of Idaho.
2.

Respondents Ray and Julie Harrison are, and at all times material herein were,

residents of the state of Idaho.

3.

This Court has jurisdiction over the parties to this matter because there is an

agreement between the parties to submit matters of the kind alleged herein to arbitration and this
is not an arbitration between employers and employees or between their respective
representatives as set forth in Idaho Code $ 7-901.
4.

Jurisdiction is proper under Idaho Code $ 7-917.

5.

Venue is proper in Ada County pursuant to Idaho Code $ 7-918 in that the

arbitration hearing was held in Ada County and this Court heard the original application to
compel arbitration and Plaintiffs filed their complaint in Ada County.
GENERAL ALLEGATIONS
6.

Underwriters issued a medical malpractice insurance policy to Dr. Hartford,

Policy No. 20056.
7.

On November 14,2003, Plaintiff Ray Harrison presented to the Emergency Room

at Saint Alphonsus Regional Medical Center, where he was treated by Dr. Hartford, as well as
other physicians. On April 28,2004, Plaintiffs Ray and Julie Hanison filed a complaint for

APPLICATION FOR CONFIRMATION OF ARBITRATION AWARD - 2
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I

,

'

,

negligence against Dr. Hartford for his alleged negligent treatment of Plaintiff Ray Harrison in
November 2003.

I

8.

Defendant Underwriters initially tendered a defense to Dr. Hartford under a

reservation of rights.
9.

The malpractice claim brought by the Harrisons against Dr. Hartford was

subsequently denied by Underwriters.
10.

On August 11,2006, the Harrisons settled their claim against Dr. Hartford for the

sum of thirty two thousand five hundred dollars and no cents ($32,500.00). Dr. Hartford, in
consideration for the agreement, stipulated that a judgment be entered against him for one
million dollars ($1,000,000.00), and M e r assigned any right or interest Dr. Hartford had
against Underwriters based on Underwriters denial of coverage for the Harrisons' claim.
11.

On October 11,2006, Plaintiffs (as assignees) filed a Complaint and Demand for

Jury Trial and Declaratory Judgment in this Court against Underwriters.
12.

On November 13,2006, Underwriters filed its Answer to First Amended

Complaint and Demand for Jury Trial. On the same day, Underwriters filed a Motion for Stay of
Proceedings and to Compel Arbitration. The medical malpractice insurance policy contained an
arbitration clause. Plaintiffs wiled a non-opposition to the motion, which was granted on
December 5,2006, by the Court.
13.

The parties agreed that the arbitration proceedings would be governed by the

Idaho Uniform Arbitration Act.
14.

The parties presented their claims to James Gillespie as the single arbitrator

APPLICATION FOR CONFIRMATION OF ARBITRATION AWARD - 3

I

selected jointly by the parties. Mr. Gillespie was presented with cross motions for summary
judgment and on January 25,2008, issued his decision, attached hereto as Exhibit A.
APPLICATION FOR CONFIRMATION OF AWARD
15.

Underwriters incorporates by reference, as if hlly set forth herein, paragraphs 1

through 13.
16.

Underwriters hereby apply to the Court for an order confirming the arbitration

award rendered by the parties chosen arbitrator on January 25,2008, pursuant to Idaho Code 5 791 1.
17.

The grounds for vacating the arbitrator's decision urged by Plaintiffs are without

merit and/or not recognized under Idaho law. If the Court denies Plaintiffs' motion to vacate, the
Idaho Uniform Arbitration Act, Idaho Code tj 7-912(5)(d), allows this Court to simultaneously
confirm the award.
18.

Underwriters M h e r seeks an award of the costs of this Application and of any

proceeding subsequent thereto by the Court pursuant to Idaho Code 5 7-914.

PRAYER FOR RELIEF
Underwriters hereby prays:
1.

That this Court grant an order confirming the arbitration award;

2.

That thls Court enter judgment consistent with the arbitration award in the form

attached hereto as Exhibit B;

3.

That this Court award to Underwriters its costs, including attorney fees, of the

Application and the proceedings subsequent thereto pursuant to Idaho Code 5 5 7-9 14, 12-121,

APPLICATION FOR CONFIRMATION OF ARBITRATION AWARD - 4
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12-123 and the Idaho Rules of Civil Procedure Rule 54(e)(l), and pursuant to the terms of the
Insurance Agreement; and

I

I

I

4.

That this Court award such M e r relief as the Court deems just.

DATED this

day of April, 2008.

I

ELAM & BURKE, P.A.

I

By:
Jeffrey A. Thomson, of the firm
4.'Attorneys
for Defendants
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
day of April, 2008,I caused a true and correct
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702
James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

X

U.S. Mail
Hand Delivery
Federal Express
Facsimile - 208-342-2 170
U.S. Mail

Hand Delivery
Federal Express
Facsimile - 2 12-261-8750

& J e f f r e y A. Thomson

APPLICATION FOR CONFIRMATION OF ARBITRATION AWARD - 5

IN THE MATTER OF THE ARBITRATION

H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Plaintiffs,

1
)

1
1
1

Case No. CV PI 0615687
ARBITRATION DECISION

)

CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRIBING TO POLICY
t J 0 . 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1, 2004 TO JUNE 1, 2005 WITH
A RETROACTIVE EFFECTIVE DATE OF
JUNE 1, 2003; NAS INSURANCE
SERVICES, INC., a California
corporation,
Defendants.

THIS MATTER having been submitted to arbitration by the
parties as to all issues arising out of the lawsuit filed by H. Ray
Harrison and Julie Harrison, husband and wife, ("Harrisons")as the
assignee under an assignment of rights from the insured, Dr.
Jeffrey Hartford against certain underwriters at Lloyds London
(hereinafter "Underwriters") for breach of contract, bad faith,
breach of the Implied Covenant of Good Faith and Fair Dealing and
Request for Declaratory Relief.
The Harrisons are not insured by Underwriters.

Harrisons'

ARBITRATION DECISION -1-

\)v~.asA

n

EXHIBIT A

*(

action against Underwriters is based upon the assignment of rights
from the insured, Dr. Jeffrey Hartford ("Dr. Hartford").
Harrisons had previously instituted a malpractice suit against
Dr. Hartford.
Dr.

Hartford,

Harrisons' pre-litigation demand was presented to
and

Dr.

Hartford

gave

notice

of

Harrisons'

malpractice claim to Underwriters.
Underwriters

accepted

reservation of rights.

the

claim,

but

did

so

under

a

As the malpractice case unfolded, Dr.

Hartford admitted that he had been drinking alcohol and that he had
treated H. Ray Harrison while Dr. Hartford was under the influence
of alcohol.
Dr. Hartford's policy with Underwriters contained a number of
endorsements, one of which is as follows:
"In consideration of

the

premium

charged

the

attached

Stipulated Settlement and Disciplinary Order, dated January 29,
1999, is hereby made part of the policy. Any failure to adhere to
the terms and conditions of the Order will be in violation of the
policy and will render the coverage void."
The endorsement was in effect at the time Dr. Hartford treated
Mr. Harrison.
The Underwriters' policy with Dr. Hartford was a claims made
policy with effective dates of January 1, 2004 to June 1, 2005 with
a retroactive date of June 1, 2003.

This policy was subject to a

special endorsement incorporated in a stipulated settlement and
disciplinary order ("Disciplinary Order") entered by the Idaho

ARBITRATION DECISION -2-

b

State Board of Medicine.

The Disciplinary Order was in effect at

the time of Dr. Hartford's treating Mr. Harrison. The Idaho State
Board of Medicine determined that Dr. Hartford had violated the
terms and conditions of the Second Amended Stipulation and Order.
There are generally two duties owed by an insurance company to
an insured where a claim against an insured is covered by the
policy :
1.

The duty to defend; and,

2.

The duty to indemnify.

Dr. Hartford had a history with the Idaho State Board of
Medicine for prior drinking problems which include a Stipulation
and Order dated in 1995, and 1996, an Amended Stipulation and Order
in 1997, August 1998, and then the Disciplinary Order incorporated
into the endorsement which is the Second Amended Stipulation and
Disciplinary Order dated January 1999.

The Disciplinary Order

specifically required Dr. Hartford to "...abstain completely.."
from the use of alcohol.
After a very complete and detailed examination of the entire
record on several occasions, the Arbitrator makes the following
determinations:
The basic and overall issue in this arbitration proceeding is
what was the effect of violating the stipulated order, and was the
failure to adhere to the terms and provisions of the stipulated
order a violation of the policy and thereby rendering the coverage
void, or rendering a recision or cancellation of the entire policy.

ARBITRATION DECISION - 3 -

The issue is whether or not there was evidence to support a
recision

or

cancellation of

the

entire

policy,

alternative, a denial of the Harrisons claim only.

or

in

the

In the event

that there is no recision or cancellation, there is no requirement
for the return of the premiums.
Based upon a careful review of the pleadings, the orders of
the Idaho Board of Medicine, and the stipulation entered into by
Dr. Hartford, it is the Arbitrator's decision that the Idaho Board
of Medicine determined that Dr. Hartford was using alcohol at the
time that he was treating Mr. Harrison, which was confirmed in the
testimony by Mrs. Harrison, the use of alcohol was in violation of
the Disciplinary Order, and violated the condition for coverage,
and therefore excluded coverage for the Harrisons' claim.

At the

time of Dr. Hartford's violation of the order and stipulation, he
violated the special endorsement and Underwriter's was under no
further obligation or duty to defend and because of the violation
there was no duty to indemnify. Because of this determination that
Dr. Hartford had violated the special endorsement, and the coverage
as to Harrisons malpractice claim was void, there was no breach of
contract and Harrisons' causes of action are dismissed.
As a result of only the Harrisons' claim being excluded by the
special endorsement and because the Arbitrator finds that there was
no rescission or cancellation of th whole policy, there was no
requirement to tender the premiums.
With respect to the breach of contract, bad faith and other

ARBITRATION DECISION -4-

claims, the Arbitrator has

found that the contract

and

the

existence of the breach of the contractual duties is essential to
all of

these causes of

action.

Therefore, based

upon

the

determination that there was no coverage, a natural result thereof
is that all of the causes of action must be dismissed as a matter
of law
ARBITRATOR'S

FEES

The parties will each pay one-half ( 1 / 2 ) of the Arbitrator's
fees in the sum of $1,975.00.
DATED this

2r
,

day of January, 2008.

ARBITRATION DECISION -5-

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the
foregoing document entitled ARBITRATOR'S DECISION was served this
day of January, 2008, by:

K-

U.S. Mail, postage prepaid
Personal deliverv
.'
Facsimile transmission
Other

on the following:
Eric S. Rossman
ROSSMAN LAW GROUP
737 N. 7thStreet
Boise, ID 83702
Jeffrey A. Thomson
ELMI & BURKE
P.O. Box 1539
Boise, ID 83701

ARBITRATION DECISION - 6 -
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
JUDGMENT
CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

I

The Court, having granted the Application for Confirmation of Arbitration Award filed
by Certain Underwriters of Lloyds London Subscribing to Policy No. 20056 Issued to Jeffiey
Hartford, M.D. Effective From June 1,2004 to June 1,2005 with Retroactive Effective Date of
June 1,2003 and NAS Insurance Services, Inc. ("Underwriters"), hereby enters Judgment against
H. Ray Harrison and Julie Harrison in favor of Underwriters consistent with the Arbitration

Decision entered in this matter on January 25,2008.
The Court further decrees that Underwriters are the prevailing parties in this matter and
entitled to costs and fees in an amount to be proven pursuant to Idaho Code $7-914.

JUDGMENT - 1

~JUZOZ'
EXHIBIT B

DATED this

day of April, 2008.

Honorable Ronald J. Wilper
Ada County District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
day of April, 2008, I caused a true and correct
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMANLAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702

U.S. Mail
Hand Delivery
Federal Express
Facsimile

James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

U.S. Mail
Hand Delivery
Federal Express
Facsimile

Jefli-ey A. Thomson
Matthew C. Parks
ELAM& BURKE,P.A.
P.O. Box 1539
Boise, ID 83701

U.S. Mail
Hand Delivery
Federal Express
Facsimile

Deputy Clerk

JUDGMENT - 2

Jefiey A. Thornson, ISB # 3380
Matthew C. Parks, ISB # 7419
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
mcu@,elainburke.com
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
VS.

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,

REPLY TO PLAINTIFFS'
: 1
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S APPLICATION FOR
CONFIRMATION OF ARBITRATION
AWARD AND REPLY IN SUPPORT OF
PLAINTIFFS' MOTION TO VACATE
ARBITRATOR'S AWARD

Defendants.

I.

INTRODUCTION
The Arbitrator's decision was straightforward and based on undisputed facts. The

Arbitrator based his decision on the undisputed fact that Dr. Hartford violated the Stipulated
REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S APPLICATION FOR
CONFIRMATION OF ARBITRATION AWARD AND REPLY IN SUPPORT OF PLAINTIFFS' MOTION TO
VACATE ARBITRATOR'S AWARD- 1

z
a

-

rn

0

Order by drinking in 2003, triggering the Special Endorsement that voided coverage for the
Harrison's claims against Dr. Hartford. The Arbitrator correctly observed that the Board of
Medicine found the "fact that [Dr. Hartford] was drinking alcohol, in violation of his Stipulations
and Board Orders, is not in dis~ute."(Affidavit of Chad Nicholson, Ex. B (Affidavit of Erica
Phillips in Support of Motion for Summary Judgment ("Phillips Arb. Aff."), Ex. A, p. 19)
(emphasis added). Based on these undisputed facts, the Arbitrator held as follows:
At the time of Dr. Hartford's violation of the order and stipulation, he
violated the special endorsement and Underwriter's was under no further
obligation or duty to defend and because of the violation there was no duty
to indemnify. Because of this determination that Dr. Hartford had violated
the special endorsement, and the coverage as to the Harrisons' malpractice
claim was void, there was no breach of contract and the Harrisons' causes
of action are dismissed.
(Affidavit of Eric S. Rossman in Support of Plaintiffs' Motion to Vacate Arbitrator's Award
("Rossman Aff.", Ex. A, p. 4). The Arbitrator's decision is logical, based on undisputed facts,
and under either the Idaho Uniform Arbitration Act ("IAA") or Federal Arbitration Act ("FAA")
unassailable.
Plaintiffs have conceded that these facts are undisputed (Memorandum in Opposition to
Defendant's Application for Confirmation of Arbitration Award and Reply Memorandum in
Support of Plaintiffs' Motion to Vacate Arbitrator's Award ("Memo in Opp."), p. 10 ("There was
never any dispute that the Stipulated Order had been violated) The Arbitrator found that Dr.
Hartford's drinking triggered the application of the Special Endorsement contained in the
insurance policy. Again, Plaintiffs have conceded this is correct. (Id. at p. 11) (conceding that it
"is true" that Dr. Hartford's "violation of the Stipulated Order triggered the application of the

REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S APPLICATION FOR
CONFIRMATION OF ARBITRATION AWARD AND REPLY IN SUPPORT OF PLAINTIFFS' MOTION TO
VACATE ARBITRATOR'S AWARD- 2

,

Special Endorsement contained in Dr. Hartford's policy.") The Arbitrator's Decision is thereby
legally and factually supportable.
Plaintiffs have failed to meet the heavy burden necessary to vacate the Arbitrator's award.
They cannot win by attacking the legal or factual basis of his decision. Nor can they win by their

1

attempts to sully the reputation of the Arbitrator. None of these establish the elements required
to vacate the arbitration award under the IAA, or to the extent it even applies, the FAA.

11.
-

PLAINTIFFS AGREED TO PROCEED UNDER THE IAA
Plaintiffs' attorney avers that he never agreed to proceed under the IAA, either expressly

or otherwise. (Second Affidavit of Eric S. Rossman in Support of Plaintiffs' Motion to Vacate
Arbitrator's Award and in Opposition to Defendant's Application for Confirmation of
Arbitration Award ("2nd Rossman Aff."), TI 4) However, Plaintiffs' attorney does not challenge
the fact that he received a letter from Underwriters' counsel stating that, unless Plaintiffs made

an objection, the dispute would be governed by the IAA.(Affidavit of Matthew C. Parks in
Support of Application for Confirmation of Arbitration Award ("Parks Aff."), Ex. C)
After receiving this letter, Plaintiffs counsel had reason to believe that h s silence on the
subject would be taken as assent to proceeding under the IAA. In fact, the letter specifically
requested action by Plaintiffs if they disagreed with the expressed intention to proceed under the
IAA. (Id.) Rather than object, Plaintiffs remained silent. Under Idaho law, when a party is

presented with a situation where assent would be manifested by silence and fails to object, the
terms of the agreement are deemed to be accepted. Eimco Div., Envirotech Corp. v. United
Pacijc Ins. Co., 109 Idaho 762,764,710 P. 2d 672,674 (Ct. App. 1985). Beyond after the fact

REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S APPLICATION FOR
CONFIRMATION OF ARBITRATION AWARD AND REPLY IN SUPPORT OF PLAINTIFFS' MOTION TO
VACATE ARBITRATOR'S AWARD- 3
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self-serving statements, Plaintiffs have presented no evidence of their intent to reject
Underwriters' proposal to proceed under the IAA. Plaintiffs only invoked the FAA after they
received the Arbitrator's adverse decision and they needed additional, but ultimately
inapplicable, avenues afforded under federal arbitration law to challenge the decision. However,
the parties agreed to proceed under the IAA, and Plaintiffs must abide by their agreement.
Regardless, even under the FAA, the Plaintiffs can not prevail.
ANALYSIS OF PLAINTIFFS' ARGUMENTS
Plaintiffs have presented the Court with a hodgepodge of reasons and arguments to vacate
the arbitration award. None of these arguments meet the burden required under the IAA or the
FAA to vacate Arbitrator's well reasoned and logical decision.

.A. Plaintiffs Have Conceded They Are Not Arguing That the Award Should be Vacated
Due to Evident Partiality
Even though Plaintiffs specifically accused Jim Gillespie of "inherent bias," and claimed
there was "doubt as to the arbitrator's impartiality," Underwriters were apparently under the
mistaken impression that Plaintiffs were arguing that the Arbitrator's decision should be vacated
because "there was evident partiality ... or corruption in the Arbitrators." I.C. $ 7-912; 9 U.S.C. $
1O(3). Plaintiffs have now conceded that they are

proceeding under an evident partiality

theory. (Memo in Opp., p. 6 ("In thls case, Plaintiffs have not argued evident partiality")).

B. Plaintiffs Failed to Establish Preiudicial Misconduct or Misbehavior bv the Arbitrator
Plaintiffs now argue, for the first time, that the Arbitrator engaged in misconduct or
misbehavior warranting vacatur of the arbitration award. (Id.) Under both the IAA and the FAA,
a party seeking to vacate an award because of misbehavior or misconduct must first prove the
REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S APPLICATION FOR
CONFIRMATION OF ARBITRATION AWARD AND REPLY IN SUPPORT OF PLAINTIFFS' MOTION TO
VACATE ARBITRATOR'S AWARD- 4

misconduct and second that the misconduct substantially prejudiced them. Plaintiffs have not
demonstrated the Arbitrator engaged in any "misconduct" or "misbehavior". Plaintiffs allege the
Arbitrator failed to disclose his prior knowledge of Dr. Hartford's history of substance abuse and
sub-standard care. But, Plaintiffs only speculate that the Arbitrator had this knowledge prior to
January 2008, when the knowledge was disclosed. Plaintiffs cannot rely on mere speculation,
conjecture, or innuendo when tasked with the burden of establishing misbehavior or misconduct
on the part of the Arbitrator. See, Desfosses v. Desfosses, 120 Idaho 27,29,8 13 P.2d 366,368
(Ct. App. 199l)("statements and mere conclusions ... may not be substituted for a statement of
facts"). The Arbitrator told Rossman that he had no conflicts or biases at the time he was
selected. Consequently, the evidence indicated that he did not have this knowledge when he was
selected, but instead gained it at a later date and then promptly disclosed it.
The record before the Arbitrator contained overwhelming evidence that Dr. Hartford had
a substance abuse problem and was accused of sub-standard care. Even if the Arbitrator learned
of Dr. Hartford's substance abuse problem fiom an extra-judicial source, that knowledge could
not possibly have substantially prejudiced the Plaintiffs. The Arbitrator, and everyone involved
in the arbitration, already knew about Dr. Hartford's drinking problem, and claims against him
for negligence.
Plaintiffs have emphasized that the Arbitrator also learned from an extra-judicial source
that Dr. Hartford had a reputation for substance abuse

providing sub-standard care. (Memo

in Opp., p. 7) Whether or not this is true is irrelevant to the Arbitrator's decision. The Arbitrator
was not tasked with determining if Dr. Hartford provided sub-standard care. Whether or not Dr.
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Hartford provided any sub-standard care to any patient has no bearing on the undisputed fact that
Dr. Hartford admitted to drinking in violation of the Stipulated Order and thereby lost coverage
for the Harrison's claims. (Phillips Arb. Aff., Ex. A, p. 19-21)
Because Plaintiffs have provided no other evidence of alleged prejudice, they have failed
to meet their burden. Plaintiffs' arguments fall far short of demonstrating that the Arbitrator
engaged in any misconduct of misbehavior warranting vacation of the arbitration award.
Fairness is the touchstone of a determination of whether or not an arbitrator engaged in
any misbehavior or misconduct. Plaintiffs have the burden of demonstrating that the alleged fact
that the Arbitrator had some extra-judicial knowledge (which was disclosed by the Arbitrator)
caused the denial of fundamental fairness and due process rights. The Ninth Circuit has held that
an arbitration "hearing is fundamentally fair if it meets the 'minimum requirements of
fairnessf-adequatenotice, a hearing on the evidence, ... [and an] impartial decision" Sunshine
Mining Co. v. United Steelworkers of Am., 823 F.2d 1289, 1295 (9th Cir.1987).

Courts are cautioned to tread lightly when considering whether or not Arbitrators engaged
in conduct tantamount to misconduct denying a party a fundamentally fair due process
proceeding. The court's power to review an arbitration panel award is quite limited; indeed, it is
"among the narrowest known to the law." ARWExploration Corp. v. Aguirre, 45 F.3d 1455,
1462 (10th Cir. 1995). Courts are cautioned to set aside an arbitration award only in "very
unusual circumstances." Kelley v. Michaels, 59 F.3d 1050, 1053 (10th Cir. 1995).
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Plaintiffs' allegations of misbehavior and misconduct on the part of the Arbitrator are
unwarranted considering the fact that they were permitted to offer several hundred pages of
written briefing and evidentiary materials to the Arbitrator, were given the opportunity to present
oral arguments, and also permitted to present post-hearing briefing. In addition, the information
was voluntarily disclosed by the Arbitrator in enough time to permit action by Plaintiffs before
the award was made. In short, Plaintiffs were provided with a fundamentally fair forum to
resolve their dispute. Plaintiffs disagreement with the Arbitrator's conclusions of law or findings
of fact does not establish that the Arbitrator engaged in any misconduct or misbehavior
warranting vacation of the arbitration award.
Everyone involved in the arbitration knew about Dr. Hartford's drinking problem and
claims that he had given sub-standard care. Plaintiffs introduced the evidence establishing that
Dr. Hartford's violation of the Stipulated Order was undisputed. The fact that the Arbitrator
allegedly learned of Dr. Hartford's substance abuse problem from another source did not
substantially prejudice the Plaintiffs considering the cumulative nature of the information.
Plaintiffs have failed to demonstrate substantial prejudice and have thus failed to demonstrate
any misbehavior or misconduct that would warrant vacating the arbitration award under either
I.C.

5 7-912 or 9 U.S.C. 5 lO(3).
C. Arbitrator Did Not Manifestlv Disre~ardthe Facts

Plaintiffs incorrectly argue that the Arbitrator based his decision on the finding that Dr.
Hartford had been practicing medicine while intoxicated. The Arbitrator did not reach that
conclusion and did support his decision on that finding. As stated above, the Arbitrator based his
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decision on two undisputed facts. First, that Dr. Hartford had been drinking in violation of the
Stipulated Order. Second, that this violation triggered the Special Endorsement in his insurance
policy with Underwriters. These undisputed facts are easily reconciled with the final decision
that, according to the terms of the Special Endorsement, there was no coverage for the Harrisons'
claims and Underwriters had no further duty to defend and no duty to indemniQ.
Plaintiffs are confused by the Arbitrator's dicta that Dr. Hartford had been drinking "at
the time he was treating Mr. Harrison." (Rossman Arb. Aff., Ex. A., p. 4) This finding relates
only to Underwriter's alternative argument that, if for some reason the Stipulated Order
endorsement did not apply, the defense-only exclusion applies. This exclusion applies when
there are allegations that the doctor was intoxicated while treating a patient. Here, given Mrs.
Harrison's initial accusation that Dr. Hartford was drinking while treating Mr. Harrison, her
testimony that she smelled alcohol on his breath at that time and the Harrisons request for
punitive damages in the underlying malpractice case based on Dr. Hartford's intoxication while
he treated Mr. Harrison, it would have been well within the arbitrator's purview to find that the
defense-only exclusion was triggered. This would have meant that Dr. Hartford was entitled to a
defense but the $1 million indemnity money would not be awarded. I . any event, the
Arbitrator's decision was based solely on the finding that Dr. Hartford violated the Stipulated
Order by consuming alcohol in any amount after the Stipulated Order and before treating Mr.
Harrison. Whether or not Dr. Hartford had been actually intoxicated while providing treatment
did not factor into the Arbitrator's decision. He never determined whether the defense-only
exclusion applied. It is not a legally dispositive fact upon which the Arbitrator relied. It was
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merely dicta. Therefore, the Arbitrator did not manifestly disregard any legally dispositive facts
in making his decision.
Plaintiffs mistakenly argue that there are only three possible outcomes that would flow
from Dr. Hartford's triggering of the Special Endorsement:
1.
2.

3.

The violation would void the policy and require Underwriters to tender
back the premiums; or
The violation would allow Underwriters to cancel the policy, if the
Arbitrator also determined whether Dr. Hartford had violated the
Stipulated Order before the treatment provided to Plaintiff Ray Harrison;
or
The violation of the Stipulated Order was related to the treatment of
Plaintiff Ray Harrison, thereby triggering the defense-only exclusion.

(Memo. in Opp., p. 11-12) Plaintiffs fail to realize that there is at least on more possible
outcome, namely the decision reached by the Arbitrator. The Arbitrator held as a matter of law
that Dr. Hartford's triggering of the Special Endorsement by consuming alcohol at any time
voided coverage for the Harrisons' claims against Dr. Hartford, but that the policy itself had not
been rescinded. (Rossman Aff., Ex. A., p. 4) Therefore, Underwriters owed no duty to defend or
indemnify the claims against Dr. Hartford by Ray and Julie Harrison, and were not required to
tender back the premiums. (Id.) That legal decision comports with the undisputed facts and law.
D. The Arbitrator Did Not Manifestly Disregard the Law

In order to demonstrate the Arbitrator manifestly disregarded the law, Plaintiffs have the
burden of demonstrating that the Arbitrator, "manifested an infidelity to his obligation to
I
honestly interpret the contract." Hecla Mining Co. v. Bunker Hill Co., y d a h o 557,562,6 17

Plaintiffs have repeatedly mis-characterized the Arbitrator's decision by arguing that the
REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT'S APPLICATION FOR
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decision was based on the Arbitrator's factual finding that the Medical Review Board had
determined that Dr. Hartford had been drinking while providing treatment to Plaintiff Ray
Hanison. (See, e.g., Memo. in Opp., p. 13) That is not correct. The Arbitrator recognized that
he had a very discrete legal question to answer, namely the effect of Dr. Hartford violating the
Stipulated Order. (Rossman Arb. Aff., Ex. A., p. 3 ("basic and overall issue in this arbitration
proceeding is what was the effect of violating the stipulated order")) Plaintiffs admit that Dr.
Hartford violated the order. They simply disagree with the Arbitrator's decision on the legal
effect of that violation. Mere disagreement with an arbitration award does not suffice to vacate
the award. Arbitrators "have completely fiee rein to decide the law as well as the facts" and
errors in either are not reviewed by the court under both the IAA and FAA. See Commonwealth
Coatings Corp., v. Continental Cas. Co., 393 U.S. 145, 148-49,89 S.Ct. 337(1968).
Even under the "manifest disregard" standard, the Arbitrator's decision cannot be shaken
fiom its bearings. Manifest disregard is not simply making a legal error, but rather is making a
mistake that completely ignores established law or basing a decision that cannot be reconciled
with the undisputed facts. Collins v. D.R. Horton, Inc., 505 F.3d 874,879-880 (9th Cir. 2007).
Plaintiffs have failed to demonstrate that the Arbitrator completely disregarded the law
when he determined the effect of Dr. Hartford's violation of the Stipulated Order and the fact that
the actions of Dr. Hartford triggered the Special Endorsement. Plaintiffs' argument hinges on
their contention that the Arbitrator based his decision on the fact that the Board of Medicine
found Dr. Hartford had been drinking on the job. (Memo. in Opp., p. 13) Plaintiffs are wrong.
The Arbitrator's decision was based on the undisputed fact that Dr. Hartford violated the
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Stipulated Order and triggered the Special Endorsement. Again, Plaintiffs conceded those facts
are undisputed.
E. Arbitrator Did Not Exceed His Powers by Stravin~From Judicial Powers Granted
Under the Idaho Rules of Civil Procedure

Plaintiffs have not demonstrated that the Arbitrator exceeded his powers. As laid out in
Underwriters earlier briefing, the insurance policy granted the Arbitrator the power to decide all
issues of fact and law involved in the dispute. (Memorandum in Support of Application for
Confirmation of Arbitration Award and Opposition to Plaintiffs' Motion to Vacate Arbitrator's
Award. ("Memo. in Support"), p. 18) The Arbitrator merely decided the issues presented to him
by the parties and according to the scope of his powers dictated by the terms of the contract
between Underwriters and Plaintiffs as the assignees of Dr. Hartford. Moreover, he did so based
on the undisputed legal wording of the Special Endorsement and the conceded fact that Dr.
Hartford consumed alcohol in violation of that Special Endorsement.
Plaintiffs contention that the Arbitrator exceeded his powers by not properly following
the rules of civil procedure is more akin to a contention that the Arbitrator made an error of law
than a contention that the Arbitrator exceeded his powers. Errors of law, under both the IAA and
the FAA are unassailable. See Commonwealth Coatings Corp. v. Continental Cas. Co., 393 U.S.
at 148-49 (arbitrators "have completely free rein to decide the law as well as the facts and are not
subject to appellate review). Idaho also follows the rule that upon review, "[an] arbitrator's
decision is binding upon the court both as to questions of law and fact." Cady v. Allstate Ins. Co.,
113 Idaho 667, 671, 747 P.2d 76,80 (Ct. App. 1987) (citing Bingham County Com 'n v.

Interstate Elec. Co., a Div. of the L.E. Myers Co., 105 Idaho 36,41-42,665 P.2d 1046, 1051-52
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(1983). If the Arbitrator failed to properly follow the Idaho Rules of Civil Procedure, (which
Underwriter's disputes) such would be considered an error of law, which cannot be appealed.
IV.

CONCLUSION

Plaintiffs present a myriad of arguments with one central theme, that the Arbitrator made
a factual or legal error. However as stated in the prior submissions, a factual or legal error cannot
be the basis of vacating an arbitration award. The errors alleged by the Plaintiffs do not raise to
the level of a manifest disregard for the law or facts, nor did the Arbitrator exceed his powers.
The Arbitrator simply took undisputed facts and rendered a legal decision on those undisputed
facts. The decision is unassailable under the IAA, which does not recognize manifest disregard
as a basis for vacating an arbitration award. In any event, because Plaintiffs have failed to
establish manifest disregard of either law or fact the decision cannot be vacated under the FAA.
Plaintiffs have failed to demonstrate the arbitration proceedings were fundamentally
unfair. Their contention that the Arbitrator committed misbehavior or misconduct is belied by
the facts. Plaintiffs received a fair hearing on their dispute. The fact that Plaintiffs' arguments
were not found meritorious by the Arbitrator does not consequently mean the decision was
rendered unfairly. Plaintiffs have failed to demonstrate any action by the Arbitrator that rises to
the level of misconduct or misbehavior. Indeed, Plaintiffs failed to demonstrate any substantial
prejudice stemming fiom what they allege to be misconduct or misbehavior by the Arbitrator.
Regardless, Plaintiffs waived any claim of prejudice or unfairness when they chose to wait for
the decision before challenging the process.
Plaintiffs have failed to meet the burdens imposed under the IAA (or even the FAA) for
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vacation of the arbitration award. The Court should deny Plaintiffs' motion and confirm the
arbitration award, and award Underwriters all costs and fees incurred in confirming the award
pursuant to I.C. $7-914.
DATED this &ay
a

of May, 2008.
ELAM & BURKE, P.A.

By:

CERTIFICATE OF SERVICE

/lF6y

I HEREBY CERTIFY that on the
of May, 2008,I caused a true and correct
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMANLAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702
James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829
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IN THE DISTRICT COURT OF THE FOURTH JUDICIA

THE STATE OF IDAHO, IN AND FOR THE COUNTY 0 k ADA

H. RAY HARMSON and JULIE
ANDERSON, husband and wife,
Case No. CV PI 06 15687

II

Plaintiffs,
ORDER
CERTAIN UNDERWRITERS AT
LLOYD'S, LONDON SUBSCRIBING
TO POLICY NO. 20056 ISSUED TO
JEFFREY HARTFORD, M.D.
EFFECTIVE FROM JUNE 1,2004, TO
JUNE 1,2005, WITH A
RETROACTIVE EFFECTIVE DATE
OF .JUNE 1,2003; NAS INSURANCE
SERVICES INC., a California
Corporation,

111
I

Defendant.

I

This matter comes before the Court on the Plaintiffs' motion to vacate the arbitrator's
award, filed on April 17, 2008.

Shortly thereafier, the Defendants filed an application for

confirmation of arbitration award, pursuant to LC.

5

7-914, which the Plaintiffs opposed. The

issues presented to the Court are whether the Federal Arbitration Act (FAA) or the Idaho Uniform
Arbitration Act (IAA) governed this case, and then, whether the Court should vacate the arbitration
award on the grounds that the arbitrator was biased, failed to comply with the normal standards for
summary judgment, or issued a decision that was manifestly unjust. The Court holds that the IAA
governed this case and hereby denies the motion to vacate the arbitrator's award, thereby
confirming the arbitration award.
MEMORANDUM DECISION AND ORDER - b e . I

b

;r;B

00216

1

Traditionally, the Federal Arbitration Act applies in all cases involving arbitration in which
the underlying transaction affects interstate commerce; however, where parties have expressly
agreed that Idaho law will govern arbitration, the Idaho Uniform Arbitration Act, not the FAA,
applies as the substantive law in arbitration. 9 U.S.C.A.

9

2; I.C.

7-901 et seq.; Moore v.

Omnicare, Inc, 141 Idaho 809, 118 P.3d 141 (Idaho 2005). Thus, the remaining question is whether
the parties expressly agreed to the IAA.
Early in this case, the Defendants sent a letter to the Plaintiffs expressing their intent to
pursue the arbitration under the authority of the IAA. The Plaintiffs moved forward with the case
without responding to the Defendants' letter, thereby agreeing to the IAA by silence. Therefore, the
parties agreed to apply the Idaho Arbitration Act where the Plaintiff acquiesced by silence.
Under the Idaho Uniform Arbitration Act, a court reviewing an arbitrator's decision is
bound by the arbitrator's findings both as to questions of law and fact. Driver v. SI Corp., 139 Idaho
423, 80 P.3d 1024 (Idaho 2003); citing Hughes v. Hughes, 123 Idaho 71 1, 713, 851 P.2d 1007,
1009 (Ct.App.1993). When asked to review an arbitrator's award, a court is limited to an
examination of the grounds of relief stated in $ 7-912 of the IAA: "(1) the award was procured by
corruption, fraud or other undue means; (2) there was evidence of partiality by an arbitrator; (3) the
arbitrators exceeded their powers; (4) the arbitrators refused to postpone the hearing to the prejudice
of a party; and (5) there was no arbitration agreement and the party did not participate in the hearing
without objecting." Bingham County Comrn'n v. Interstate Electric Co., 105 Idaho 36,42,665 P.2d

24

The Plaintiff argued that the Court should vacate the arbitration award for three reasons.

25

First, the Plaintiffs counsel alleges that the arbitrator expressed some indirect bias towards the

I

MEMORANDUM DECISION AND ORDER - Page 2

Plaintiffs after the case had been submitted to the arbitrator for a decision. Second, the arbitrator
allegedly failed to comply with the normal standards for summary judgment because he made
findings of fact as to whether the evidence supported a rescission of the insurance policy or whether
it only denied the Plaintiffs' claim. Last, he made a factual finding unsupported in the record.
The Court finds that the Plaintiffs have not established that the arbitrator was biased when
he made his decision and the Plaintiffs waived their ability to make this argument because they
failed to object to the arbitrator serving on this case despite the opportunity to do so. Second, the
arbitrator did not exceed his powers because the parties were bound by their arbitration agreement
and the agreement allowed the arbitrator broad authority. Last, the arbitrator's factual findings
were appropriate under the Idaho Rules of Civil Procedure.
11

12
13

14

Therefore, the Court denies the motion to vacate the arbitrator's award and confirms the
arbitration award.

IT IS SO ORDERED.
Dated this'gof
-

July 2008.
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I, HEREBY CERTIFY that on the J q d a y of July 2008,I caused a true and correct copy of
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Eric S. Rossman
Erica S. Phillips
ROSSMAN LAW GROUP, PLLC
737 N. 7h St.
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( ) Overnight Mail
( ) Facsimile

Jefiey A. Thomson
Matthew C. Parks
ELAM & BURKE, P.A.
251 E. Front St. Suite 300
P.O. Box 1539
Boise, Idaho 83701

(V) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. DAVID NAVARRO
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
H. RAY HARRISON and JULIE

I

/'

I

HARRISON, husband and wife,

YA

Case No. CV PI 0615687

Plaintiffs,
JUDGMENT
VS.
CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD,
M.D. EFFECTIVE FROM JUNE 1,2004 TO
JUNE 1,2005 WITH AN RETROACTIVE
EFFECTIVE DATE OF JUNE 1,2003; NAS
INSURANCE SERVICES, INC., a California
corporation,
Defendants.

The Court hereby enters Judgment against H. Ray Harrison and Julie Harrison in favor of
Defendants Certain Underwriters at Lloyd's London Subscribing to Policy No. 20053 Issued to
Jeffrey Hartford, M.D. Effective from June 1,2004 to June 1,2005 With an Retroactive
Effective Date of June 1,2003 and NAS Insurance Services, Inc. The Court directs Defendants
to file a memorandum of costs and fees in an amount to be proven pursuant to Idaho Code $ 7-

DATED this

JUDGMENT - 1

/O

"0day of August, 2008.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
day of August, 2008,I caused a true and correct
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise, ID 83702
James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829
Jeffrey A. Thomson
Matthew C. Parks
ELAM& BURKE,P.A.
P.O. Box 1539
Boise, ID 83701
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7 U.S.
Mail
Hand Delivery

_t

Federal Express
Facsimile

\i

U.S. Mail
Hand Delivery
Federal Express
Facsimile

--t-I

'c

U.S. Mail
Hand Delivery
Federal Express
Facsimile

Eric S. Rossman, ISB #4573
Erica S. Phillips, ISB #6009
ROSSMAN LAW GROUP, PLLC
737 N. 7' Street
Boise, Idaho 83702
Telephone: (208) 33 1-2030
Facsimile: (208) 342-2 170
Attorneys for PlaintiffsIAppellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
-

---

H. RAY HARRISON AND JULIE
HARRISION, husband and wife,

PlaintiffsIAppellants,

CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD,
M.D. EFFECTIVE FROM JUNE 1,2004 TO
JUNE 1,2005 WITH AN RETROACTIVE
EFFECTIVE DATE OF JUNE 1,2003; NAS
INSURANCE SERVICES INC., a California
corporation,
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)

NOTICE OF APPEAL

1
)
)

1

Fee Category: T
Filing Fee: $101.00

TO: THE ABOVE NAMED RESPONDENTS, CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRIBING TO POLICY NO. 20056 ISSUED TO JEFFREY HARTFORD, M.D.
EFFECTIVE FROM JUNE 1,2004 TO JUNE 1,2005 WITH AN RETROACTIVE EFFECTIVE
DATE OF JUNE 1,2003; and NAS INSURANCE SERVICES INC., a California corporation,AND
NOTICE OF APPEAL - 1
c,

THE PARTY'S ATTORNEY, JEFFREY A. THOMSON, ELAM & BURKE, P.A. Post Office
Box 1539 Boise, ID 83701, AND THE CLERK OF THE ABOVE ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1.
The above named appellants, Ray and Julie Harrison, appeal against the above
named respondent to the Idaho Supreme Court from the Judgment entered in the above entitled
action on the 1lth day of August, 2008, Honorable Judge Ronald Wilper presiding.
2.
That the parties have a right to appeal to the Idaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders under and pursuant to
Rule 11(a)(8) I.A.R.

3.

That the issues appellants intend to assert on appeal are:
a.

Did the district court err in finding that the Uniform Arbitration
Act applied to this case rather than the Federal Arbitration Act?

b.

Did the district court err in finding that Plaintiffs had waived any
claim of misconduct by the arbitrator?

c.

Did the district court err in finding that the arbitrator had not
exceeded his powers in the arbitration?

d.

Did the district court err in affirming the arbitration award in favor
of Defendants?

4.

Has an order been entered sealing all or any portion of the record? No.

5.

(a) Is a reporter's transcript requested? YES
(b) The appellants request the preparation of the following portions of the
reporter's transcript:
The transcript of the hearing on Plaintiffs' Motion to Vacate
Arbitration Award and Defendants' Motion to Affirm Award held
on May 19,2008.

6.

The appellants request the following documents to be included in the
clerk's record in addition to those automatically included under Rule 28,
I.A.R.
(a)

NOTICE OF APPEAL - 2

Plaintiffs' Motion to Vacate Arbitration Award filed April
17,2008;

(b)
(c)
(d)
(e)

7.

Plaintiffs' Memorandum in Support of Plaintiffs7Motion to
Vacate Arbitration Award, filed April 17,2008;
Affidavit of Chad M. Nicholson in Support of Plaintiffs'
Motion to Vacate Arbitration Award, filed April 17,2008.
Affidavit of Eric S. Rossman in Support of Plaintiffs'
Motion to Vacate Arbitrator's Award, filed April 17,2008.
Defendants' Motion to Lift Stay of Proceedings, filed April
24, 2008.
Defendant's Application for Confirmation of Arbitration
Award, filed April 24,2008
Affidavit of Matthew C. Parks in Support of Application
for Confirmation of Arbitration Award and in Opposition to
Plaintiffs' Motion to Vacate Arbitration Award, filed May
1, 2008.
Memorandum in Support of Application for Confirmation
of Arbitration Award and in Opposition to Plaintiffs'
Motion to Vacate Arbitrator's Award, filed May 5,2008.
Plaintiffs' Memorandum in Opposition to Defendants'
Application for Confirmation of Arbitration Award and
Reply Memorandum in Support of Motion to Vacate
Arbitration Award, filed May 12,2008.
Second Affidavit of Eric S. Rossman in Support of
Plaintiffs' Motion to Vacate Arbitrator's Award and in
Opposition to Defendants' Application for Confirmationof
Arbitration Award, filed May 12,2008.
Reply to Plaintiffs' Memorandum in Opposition to
Defendants' Application for Confirmation of Arbitration
Award and Reply in Support of Plaintiffs7 Motion to
Vacate Arbitrator's Award.
Defendants' Post Hearing Brief re: Opposition to Motion to
Vacate Arbitration Award, filed May 23,2008.
Plaintiffs' Supplemental Memorandum in Support of
Plaintiffs' Motion to Vacate Arbitrator's Award.
Order, filed July 28, 2008.

I certify:
(a) That a copy of this notice of appeal has been served on the reporter.
(b)(l) That the clerk of the district court or administrative agency has been
paid the estimated fee for the preparation of the reporter's transcript.
(c)(l) That the estimated fee for preparation of the clerk's or agency's
record has been paid.

NOTICE OF APPEAL - 3

Q
(d)(l) That the appellate filing fee has been paid.

(e)

That service has been made upon all parties required to be served
pursuant to Rule 20.

DATED THIS

\pb day of September, 2008.
ROSSMAN LAW GROUP, PLLC

I

Attorney for Appellants
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I hereby certify that on this I ( day of September, 2008, I caused to be served a true and
correct copy of the foregoing document by the method indicated below to the following:

J
J

US Mail
Overnight Mail
Hand Delivery
Facsimile
No.(208) 384-5844
US Mail
Overnight Mail
Hand Delivery
Facsimile

Jeffrey A. Thomson
Joseph N. Pirtle
ELAM & BURKE, P.A.
Post Ofice Box 1539
Boise, ID 83701
Dianne Cromwell
Ada County Courthouse
200 West Front Street
Boise, ID 83702

Eric S. Rossman
C Documents and SettingsMII UsersV)ocuments\WorkVIV1am~~n,
Ray\vs. Board of MedicineWoticeofAppeal.doc

-
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*

Jeffrey A. Thomson
Matthew C. Parks
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j at@elamburke.com
Thomson - ISB #3380
Parks - ISB #7419
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I D NAVARRO, Clerk
By KATHY J. BlEHL
OEPUTY

.

.

Attorneys for DefendantslRespondents

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687

VS.

RESPONDENTS' REQUEST FOR
ADDITIONAL CLERK'S RECORD

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE 1,2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,

TO:

THE ABOVE NAMED APPELLANT AND THE PARTIES' ATTORNEYS, AND THE
CLERK OF THE ABOVE ENTITLED COURT:

RESPONDENTS' REQUEST FOR ADDITIONAL CLERK'S RECORD - 1

NOTICE IS HEREBY GIVEN, that Respondent requests, pursuant to Rule 19, I.A.R., the
inclusion of the following materials in the clerk's record in addition to that required to be
included by the I.A.R. and identified in the notice of appeal:
1.

2.

Clerk's Record:
A.

Motion to Stay Proceedings and to Compel Arbitration filed November 13,2006;

B.

Memorandum in Support of Underwriters' Motion for Stay of Proceedings and to
Compel Arbitration filed November 13,2006;

C.

Affidavit of Jeffiey A. Thomson in Support of Underwriters' Motion for Stay of
Proceedings and to Compel Arbitration filed November 13,2006; and

D.

Plaintiffs' Nonopposition to Underwriters' Motion for Stay of Proceedings and to
Compel Arbitration filed on or about November 27,2006.

I certify that a copy of this request for additional record has been served upon the Clerk of

the District Court and upon all parties required to be served pursuant to Rule 20, I.A.R.
DATED this

3 ?day

of September, 2008.
ELAM & BURKE, P.A.

By:

RESPONDENTS' REQUEST FOR ADDITIONAL CLERK'S RECORD - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ??day of September, 2008, I caused a true and
correct copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMAN
LAWGROUP,PLLC
737 North 7th Street
Boise. ID 83702
James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829

JU.S. Mail
Hand Delivery
Federal Express
Facsimile - 208-342-2 170

JU.S. Mail
Hand Delivery
Federal Express
Facsimile - 2 12-261-8750

RESPONDENTS' REQUEST FOR ADDITIONAL CLERK'S RECORD - 3

00229

NO.
A.M

"

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIST
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF A
H. RAY HARRISON and JULIE
HARRISON, husband and wife,
Case No. CV PI 0615687
Plaintiffs,
AMENDED JUDGMENT
VS.
CERTAIN UNDERWRITERS AT
LLOYD'S LONDON SUBSCRIBING TO
POLICY NO. 20056 ISSUED TO JEFFREY
HARTFORD, M.D. EFFECTIVE FROM
JUNE 1,2004 TO JUNE I, 2005 WITH AN
RETROACTIVE EFFECTIVE DATE OF
JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants.

4

z

I

The Court hereby enters an Amended Judgment against H. Ray Harrison and Julie
Harrison in favor of Defendants Certain Underwriters at Lloyd's London Subscribing to Policy
No. 20053 Issued to Jeffrey Hartford, M.D. Effective from June 1,2004 to June 1,2005 With an
Retroactive Effective Date of June 1,2003 and NAS Insurance Services, Inc. The Court entered

an Order granting Defendants' request for attorney fees in the amount of Eleven Thousand Two
Hundred Forty Five Dollars and Fifty Cents ($1 1,245.50). The Court hereby enters Judgment
against Plaintiffs in the amount of $1 1,245.50.
DATED this ypday

of October, 2008.

@ //
--

Honorable Ron
Ada County Di
AMENDED JUDGMENT - 1

'

~

,

CERTIFICATE OF SERVICE

!

I HEREBY CERTIFY that on the
day of October, 2008,I caused a true and correct
copy of the foregoing document to be served as follows:
Eric S. Rossman
Erica S. Phillips
ROSSMANLAWGROUP,
PLLC
737 North 7th Street
Boise, ID 83702

James A. McGuire
MENDES& MOUNT,LLP
750 Seventh Avenue
New York, NY 10019-6829
Jeffrey A. Thomson
Matthew C. Parks
ELAM& BURKE,P.A.
P.O. Box 1539
Boise, ID 83701

AMENDED JUDGMENT - 2

<- U.S. Mail
Hand Delivery
Federal Express
Facsimile

4

a

U S . Mail
Hand Delivery
Federal Express
Facsimile
U.S. Mail
Hand Delivery
Federal Express
Facsimile

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE HARRISON,
husband and wife,

VS

.

Plaintiffs-Appellants,

Supreme Court Case No. 35678
CERTIFICATE OF EXHIBITS

CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRlBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD, M.D.
EFFECTIVE FROM JUNE 1,2004 TO JUNE 1,
2005 WITH AN RETROACTIVE EFFECTIVE
DATE OF JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants-Respondents.
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.

I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Affidavit Of Jeffrey A. Thomson in Support Of Underwriters' Motion For Stay Of

Proceedings And To Compel Arbitration, filed November 13,2006.

2. Memorandum In Support Of Underwriters' Motion For Stay Of Proceedings And To
Compel Arbitration, filed November 13,2006.
3. Affidavit Of Chad M. Nicholson In Support Of Plaintiffs' Motion To Vacate Arbitrator's
Award, filed April 17,2008.

4. Affidavit Of Eric S. Rossman In Support Of Plaintiffs' Motion To Vacate Arbitrator's
Award, filed April 17,2008.

5. Memorandum In Support Of Plaintiffs' Motion To Vacate Arbitrator's Award, filed
April 17,2008.

6. Affidavit Of Matthew C. Parks In Support Of Application For Confirmation Of
Arbitration Award And In Opposition To Plaintiffs' Motion To Vacate Arbitration
Award, filed May 1,2008.
CERTIFICATE OF EXHIBITS

7. Memorandum In Support Of Application For Confirmation Of Arbitration Award And
Opposition To Plaintiffs' Motion To Vacate Arbitrator's Award, filed May 5,2008.
8. Second Affidavit Of Eric S. Rossman In Support Of Plaintiffs' Motion To Vacate
Arbitrator's Award And In Opposition To Defendants' Application For Confirmation Of
Arbitration Award, filed May 12,2008.
9. Memorandum In Opposition To Defendants' Application For Confirmation Of
Arbitration Award And Reply Memorandum In Support Of Plaintiffs' Motion To Vacate
Arbitrator's Award, filed May 12,2008.

10. Post Hearing Brief Re: Opposition To Motion To Vacate Arbitration Award, filed
May 23,2008.
11. Supplemental Memorandum In Support Of Plaintiffs' Motion To Vacate Arbitrator's
Award, filed May 27,2008.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 7th day of November, 2008.

J. DAVID NAVARRO
Clerk of the District Court

BRADLEY J. THLE
CERTIFICATE OF EXHIBITS

c, '*'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE HARRISON,
husband and wife,

VS

Plaintiffs-Appellants,

.

Supreme Court Case No. 35678
CERTIFICATE OF SERVICE

CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD, M.D.
EFFECTIVE FROM JUNE 1,2004 TO.JUNE 1,
2005 WITH AN RETROACTIVE EFFECTIVE
DATE OF JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants-Respondents.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certifL that I have

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
ERICA S. PHILLIPS

JEFFREY A. THOMSON

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court

Date of Service:

NQV 1 0 2008

CERTIFICATE OF SERVICE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
H. RAY HARRISON and JULIE HARRISON,
husband and wife,

VS

.

Plaintiffs-Appellants,

Supreme Court Case No. 35678
CERTIFICATE TO RECORD

CERTAIN UNDERWRITERS AT LLOYD'S
LONDON SUBSCRIBING TO POLICY NO.
20056 ISSUED TO JEFFREY HARTFORD, M.D.
EFFECTIVE FROM .JUNE 1,2004 TO JUNE 1,
2005 WITH AN RETROACTIVE EFFECTIVE
DATE OF JUNE 1,2003; NAS INSURANCE
SERVICES, INC., a California corporation,
Defendants-Respondents.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certiQ that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
11th day of September, 2008.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD

